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[bookmark: _Toc207705515]General Provisions
Definitions
In this Schedule, and further to those terms defined in the Contract, unless otherwise specified or the context otherwise requires the following terms have the ascribed meanings:
“Alberta Rules of Court” means the Alberta Rules of Court, AR 124/2010, enacted pursuant to the Judicature Act, RSA 2000, c. J-2, as amended or replaced from time to time.
“Alternate Referee” means the individual who is appointed jointly by the parties as the alternate to the Referee, who is to act as the Referee in the event the Referee originally appointed by the parties is unable or unwilling to act.
“Arbitration Act” means the Arbitration Act, RSA 2000, c. A-43, as may be amended or replaced from time to time.
“Arbitrator” means a qualified neutral third party individual who is appointed jointly by the parties to act as the Arbitrator pursuant to this Claim and Dispute Resolution Procedure.
“Arbitration” means an arbitral process conducted pursuant to this Claim and Dispute Resolution Procedure.
“Arbitration Hearing” means a hearing conducted by an Arbitrator within an Arbitration, at which the parties are given the opportunity to present evidence and argument with respect to all matters related to a Dispute Notice which is the subject matter of the Arbitration.  
“Arbitration Panel” means a panel of Arbitrators constituted pursuant to the relevant Part of this Schedule with respect to a Complex Arbitration.
“Claim” means an assertion by any one of the parties regarding the subject matter of a Dispute submitted by that party for consideration pursuant to this Schedule A – Claim and Dispute Resolution Procedure, and includes a Claim delivered by a Contractor pursuant to section 1.2.57.1 of the Contract, 
“Claimant” means the party asserting a Claim by way of Dispute Notice.
“Claimant’s Disclosure Index” means the index of relevant, material, non-privileged documents provided by a Claimant as part of its Statement of Particulars.
“Complex Arbitration” means an Arbitration involving in the aggregate at more than $5,000,000 or 1% of the value of the Services, whichever is greater, or involves any one or more Disputes relating to the issues listed in Part 5 of this Claim and Dispute Resolution Procedure. 
“Counterclaim” means a Claim issued by a Respondent, made in response to a Statement of Particulars issued by a Claimant.
“Court” means a Court of competent jurisdiction in the Province of Alberta, and specifically means only the Court of King’s Bench of Alberta and the Court of Appeal of Alberta.
“Decision” means a written determination, direction, order, award or judgement made by an Arbitrator, or Arbitration Panel, as the final determination of a Claim referred to the Arbitrator, or the Arbitration Panel.
“Dispute” means any disagreement, dispute, or controversy between the parties arising during the Term of the Contract, in relation to or arising out of:
the interpretation, enforceability, performance, breach, or validity of the Contract or any part thereof;
the rights or obligations of any party under the Contract; or 
the exercise of, or failure to exercise, a discretion or power by a party in accordance with the Contract.
“Claim and Dispute Resolution Procedures” or “CDRP” means the process outlined in this Schedule to address Disputes and Claims between the parties.  
“Expert Report” means a report detailing the opinion evidence of an expert witness intended to be presented by a party at an Arbitration Hearing.
“First Procedural Order” means the First Procedural Order made by an Arbitrator or Arbitration Panel.
“Good Faith” means the overriding obligation that each party must perform their contractual obligations under this Agreement honestly, forthright and reasonably, and not capriciously or arbitrarily, and in carrying out their respective obligations under this Agreement, will deal with each other fairly and act in the spirit of mutual co-operation. Good Faith does not mean nor imply any obligation to act in accordance with the other party’s or another person’s best interests, nor to compromise, waive, or overlook any rights, obligations, or discretions stated in this Agreement. 
“Limitations Law” means, with respect to a Claim, the Applicable Law, including legislation and common law, regarding the time limitations to be complied with to initiate formal proceedings in Court with respect to a Claim, including without limitation any applicable provisions of the Limitations Act, RSA 2000, c. L-12, as amended or replaced from time to time.
“Mediation” means a mediated process conduct in accordance with this Claim and Dispute Resolution Procedure.
“Mediator” means a qualified neutral third party individual who is appointed jointly by the parties to act as the Mediator pursuant to this Claim and Dispute Resolution Procedure.
“Dispute Notice” means a written Dispute Notice given in accordance with the requirements of this Claim and Dispute Resolution Procedure.
“Notice to Arbitrate” means a written Notice given pursuant to this Claim and Dispute Resolution Procedure formally notifying a party that a Dispute is being referred to Arbitration by another party.
“Part” means the relevant Part of this Schedule A – Claim and Dispute Resolution Procedure.
“Project” means the Project as defined under the Contract.
“Proportionality” means the principle of proportionality intended to guide the parties with respect to their conduct, decisions, and discretions under any process described in this Schedule, as more particularly set out in this Part.
“Public Safety Dispute” means any Dispute that:
involves an alleged breach of the Contract, or any act or omission, by a party or any person with whom the party is legally affiliated or for whom the party is legally responsible; and
creates or can reasonably be expected to create a serious threat to:
the health, safety or security of any person, including any User of any part of or the whole of the Project, the Services or the Site; or 
the environment.
“Reference” means a referee process conducted in accordance with the Claim and Dispute Resolution Procedures.
“Referee” means a qualified neutral third party individual who is jointly appointed by the parties to act as the Referee in accordance with the Claim and Dispute Resolution Procedure.
“Respondent” means a party in receipt of a Dispute Notice.
“Respondent’s Disclosure Index” means the index of relevant, material, non-privileged documents provided by a Respondent as part of its Reply Statement of Particulars. 
“Reply Statement of Particulars” means a Reply Statement of Particulars delivered to a Claimant in response to their Statement of Particulars.
“Schedule” means this Schedule A - Claim and Dispute Resolution Procedure.
“Section” means the relevant Section of this Schedule.
“Work” means the “Work” as defined under the Contract, but does not include any work, effort, or obligation required only by this Schedule.
“Statement of Particulars” means a statement delivered to a Respondent by a Claimant, setting out the particulars of the Claimant’s Claim based on the Notice of Claim.
“Witness Statement” means a written statement of a fact witness intended to be presented by a party at an Arbitration Hearing.
Applicability of this Schedule
All claims between the parties must be resolved as per Section 1.2.57 of the Contract and all Disputes between parties must be resolved in accordance with this Claim and Dispute Resolution Procedure.
Determinations and Decisions of Contractor, Referee, or Independent Certifier
Except as otherwise specified in the Contract or in this Schedule:
no determination or decision of an independent certifier, consultant including the Contractor or Other Consultants, or an independent referee, if any, made pursuant to the Contract is binding on a party unless confirmed in writing by the Department; and 
any party may issue a Dispute Notice in respect of any such determination or decision of an independent certifier, consultant including the Contractor or Other Consultants, or an independent referee, notwithstanding the confirmation by the Department, for resolution pursuant to this Claim and Dispute Resolution Procedure.
Parties’ Obligations to Continue Performance During Dispute Resolution
The Contractor and the Department must diligently carry out their respective obligations under the Contract, notwithstanding the existence of any anticipated, pending, or ongoing unresolved Claim or Dispute, except as otherwise provided for in the Contract. 
If, while any Claim or Dispute is anticipated, pending, or ongoing, the Contract obliges any party to fulfill an obligation in respect of the matter being disputed, then that party will proceed to perform that obligation without prejudice to either party's rights under the Contract, subject to the following:
while a Claim or Dispute is pending, the Department may give such written instructions as in its sole discretion are necessary in respect of the matter that is in Dispute, including directing the Contractor to proceed with the Work that is the subject of the Dispute, and the Contractor must comply with such directions forthwith, notwithstanding the Claim or Dispute; and 
if such directions from the Department have the effect of preventing the Contractor from achieving Partial Acceptance, Interim Acceptance, or Final Acceptance, the Contractor must still comply with the directions, however, the Contractor may include such directions as part of its Claim, and may obtain schedule and/or monetary relief associated with the Department’s directions in the event the matter in Dispute is determined in favour of the Contractor if the Contractor is entitled to such relief in accordance with the  Contract.
Mutual Resolution Efforts
The parties agree that at all times each of them will make reasonable ongoing efforts to:
communicate, consider, and attempt to resolve by negotiation, any Claims and Disputes between them in Good Faith, in recognition of their mutual interests, and in accordance with the terms of the Contract; and
provide complete, candid, and timely disclosure of any and all relevant facts, information and documents, subject to legal privilege, as may be required or reasonably requested by the other party to facilitate a complete understanding and resolution of any Claims or Disputes.
Any communication of facts, documents, or information by a party on a without prejudice basis does not relieve that party of any obligation to deliver such facts, documents or information on a with prejudice basis if required by this Claim and Dispute Resolution Procedure and the Contract.
For the purposes of this Schedule and without limiting the definition of Good Faith, it is agreed that the following actions are not Good Faith acts in furtherance of such mutual resolution efforts:
engaging in lobbying regarding a Claim or a Dispute
commencing multiple proceedings, whether pursuant to this Claim and Dispute Resolution Procedure or by way of litigation, regarding the same Claim or Dispute, except to the extent minimally necessary to preserve legal rights if required by Applicable Law; or
withholding relevant, material, and non-privileged information from another party regarding a Claim or Dispute.
Confidentiality
Unless otherwise agreed by the parties in writing or required by Applicable Law, no party may rely on or introduce as evidence in any subsequent proceeding or investigation, and must treat as confidential and inadmissible in any subsequent proceedings, including but not limited to an Arbitration, litigation, or other investigation or proceeding, any information, document, record, data, statement, submission, admissions, communication, settlement proposal, recommendation, discussion, opinion, or any other record within the meaning of the Alberta Evidence Act, RSA 2000, c. A-18, or the Alberta Rules of Court, other than documents which would otherwise be admissible pursuant to the Alberta Rules of Court, which were obtained, exchanged or delivered:
on a without prejudice basis, including through the process for the mutual resolution efforts as set out in this Claim and Dispute Resolution Procedure;
through the Reference or Mediation process, including all proceedings before the Referee or Mediator, all information collected and referred to by the Referee or the Mediator, and the Referee’s or Mediator’s recommendation; or
that are otherwise intended by this Claim and Dispute Resolution Procedure to be kept privileged and confidential.
Any Referee, Mediator or Arbitrator appointed pursuant this Claim and Dispute Resolution Procedure must keep all information about any Claim or Dispute referred for Reference, Mediation or Arbitration confidential, and may not disclose such information to anyone other than the parties.
Each Referee, Mediator and Arbitrator appointed pursuant this Claim and Dispute Resolution Procedure must execute a non-disclosure agreement in a form mutually satisfactory to the parties, providing that, at minimum, any documents, records, communications, or other material delivered by a party in connection with a Reference, Mediation or Arbitration, as the case may be:
may not be disclosed to any third party, including any third party investigator, decision maker, Court, or tribunal, unless compelled to do so by a Court of competent jurisdiction issuing an Order upon application made on notice to all of the parties;
may not be retained or used for any purpose outside of the Reference, Mediation or Arbitration; and
all such material will remain the property of the party disclosing or delivering the same.
A Referee, Mediator or Arbitrator appointed pursuant to this Claim and Dispute Resolution Procedure:
may not be compelled to give, and will not give, evidence in any proceeding in respect of a Claim or Dispute that was referred to him or her; and
may not be retained by either party and may not be called upon by any party to give evidence with respect to a Claim or Dispute that was referred to him or her.
Indemnification
Subject to any limitations provided for in the Contract, the parties will indemnify each other in respect of any damages, fees, or costs, including legal fees on a solicitor client full indemnity basis as may be required to enforce this indemnity, suffered or incurred in relation to:
amounts agreed in writing to be paid pursuant to resolution of a Claim or Dispute by the parties; and
the amount of any Decision made pursuant to this Claim and Dispute Resolution Procedure.
Modification by Written Contract
The parties can, by written agreement basis:
Extend any or all timelines set out in this Claim and Dispute Resolution Procedure, except that no such agreement to extend timelines will have any effect on the application of the Limitations Law unless it is expressly intended to do so and follows the formalities required by such Limitations Law;
agree to proceed directly to resolution of the Dispute by Arbitration and waive or bypass any one or more of the other processes described in this Claim and Dispute Resolution Procedure, to the extent permitted by Applicable Law and not otherwise prohibited by this Claim and Dispute Resolution Procedure);
agree to a different dispute resolution process other than as provided for in this Claim and Dispute Resolution Procedure; or
agree to refer any Claim or Dispute to Mediation by a Mediator, using a mediation format and process agreed upon by the parties, before, during, or after engaging in any other process provided for in this Claim and Dispute Resolution Procedure.
[bookmark: _Ref129174798]Proportionality
The parties agree that the purpose and intent of this Schedule is to achieve the most expedient resolution possible to any Dispute, having regard to the nature of the Dispute and its value relative to the total value of the Services.  The parties agree that this principle of Proportionality applies to each party’s conduct, decisions, and discretions under any process described in this Claim and Dispute Resolution Procedure.  
The parties further agree that the principle of Proportionality may be applied by any decision maker, including without limitation a Referee, Arbitrator, Mediator or a Court, that makes a Decision in accordance with this Claim and Dispute Resolution Procedure, and may be recognized by, among other things, an award of costs against a party who fails without reasonable excuse to follow the principle of Proportionality.
Good Faith
The parties agree to continue to recognize and respect their obligations to deal with one another under the Contract in Good Faith, including with respect to any matters dealt with under this Schedule, notwithstanding the existence or pendency of any Claim, Dispute, or proceeding under this Schedule.
Gender
In this Schedule, where a pronoun references one gender or no gender, it is deemed to include reference to all genders as the context requires.
[bookmark: _Toc207705516]Formalization of Disputes
Dispute Notice
If the parties are unable to resolve a Dispute by engaging in mutual resolution efforts, either party may deliver to the other party a written Dispute Notice in accordance with the requirements of the Contract.
A party issuing a Dispute Notice will, with respect to the Disputes described in that Dispute Notice, be deemed to be the Claimant.
To be effective, the Dispute Notice must:
expressly state that it is a ''Dispute Notice” pursuant to this Claim and Dispute Resolution Procedure;
provide particulars of the matters in Dispute which comprise the Claim, including, at minimum:
all Disputes to which the Dispute Notice relates;
all relevant provisions of the Contract under which the Disputes arise;
the date that each Dispute arose and the date that it was first communicated to the other party; and
details about any other Disputes arising of or in relation to the Contract alleged against the other party;
describe any relief sought, including, at minimum:
any monetary amount claimed or, if the amount claimed is not yet determined, the approximate value of each Claim; 
any extension of time sought, or if that is not yet determined, any anticipated extension of time sought; and 
all relevant provisions of the Contract which the Claimant relies on with respect to the Claimant’s entitlement to the relief sought. 
identify whether or not the Dispute is, in the opinion of the Claimant, a Public Safety Dispute;
be dated and signed by the authorized representative of the Claimant under the Contract; and
be delivered to the authorized representative of the Respondent in accordance with the terms of the Contract regarding Notices, including the time within which such Notices must be provided, and within the period of time required for commencement of a Claim by the Claimant under Limitations Law.
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An effective Dispute Notice that meets the requirements of this Part must be delivered as a condition precedent to the parties proceeding with any further steps contemplated in this Schedule beyond this Part.
The Respondent may refuse to proceed with any further dispute resolution steps beyond this Section if the Claimant fails to deliver an effective Dispute Notice, if the Respondent delivers a Notice to the Claimant, stating that the Dispute Notice fails to meet the requirements of this Part and specifying the reasons for that Notice, within 10 Business Days of receipt of the Dispute Notice. 
If the Respondent acknowledges receipt of an effective Dispute Notice, or does not give a refusal Notice before the expiry of the time period required under this Section, then the Dispute Notice delivered is deemed to be effective.
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Within 10 Business Days after an effective Dispute Notice is delivered, the Claimant must deliver to the Respondent a written Statement of Particulars setting out:
all allegations and positions taken by the Claimant in relation to any Claim referred to in the Dispute Notice, in sufficient detail to permit the Respondent to understand and respond to the allegations of the Claimant;
a precise statement regarding the monetary value of each Dispute referred to in the Dispute Notice, to the extent that any monetary payment or relief is sought or disputed by the Claimant, or expressly stating where there is no monetary value to the Dispute referred to;
a precise statement of how much time is sought or disputed, rounded to the nearest day, to the extent that an extension of time or schedule relief is sought or disputed by the Claimant;
all provisions of the Contract to which each Claim referred to in the Dispute Notice is based upon, including but not limited to the provisions giving rise to any right, obligation, entitlement or relief that the Claimant seeks to enforce;
whether or not, in the Claimant’s opinion, the Services or the Project will be delayed by the existence or potential resolution of any Claim referred to in the Dispute Notice; and
a complete index describing all relevant, material, non-privileged documents or records that the Claimant possesses that relate to any Claim referred to in the Dispute Notice, whether or not:
the Claimant intends to rely on the document or record;
the Respondent already possesses the document or record;
the document or record exists only in electronic or physical, or in multiple forms; and
the document or record supports the Claim or position of the Claimant.
(the “Claimant’s Disclosure Index”)
A Respondent who receives a Statement of Particulars may deliver a Notice in writing to the Claimant stating that the Statement of Particulars is not effective because it fails to meet the requirements of this Part and specifying the reasons for that Notice, within 20 Business Days of receipt of the Statement of Particulars.  If a Respondent does not deliver such a Notice to the Claimant within such time required by this Section 2.3, the Statement of Particulars will be deemed to be effective.
A Claimant who receives a Notice that its Statement of Particulars is not effective under this Part must either:
deliver to the Respondent an amended Statement of Particulars within 5 Business Days of receipt of such Notice, in which case the amended Statement of Particulars will be deemed the effective Statement of Particulars for the purposes of this Part; or
dispute the Notice regarding the Statement of Particulars being not effective, in which case the Dispute regarding the efficacy of the Statement of Particulars will be deemed a Dispute for resolution under the Dispute Notice.
A Respondent who receives an effective Statement of Particulars must deliver a Reply Statement of Particulars to the Claimant regarding the Dispute Notice, within 20 Business Days of receiving the effective Statement of Particulars, setting out its particular responses to the Statement of Particulars, including but not limited to:
the Respondent’s position in relation to all Claims, Disputes, and positions of the Claimant described in the Statement of Particulars;
a precise statement regarding the Respondent’s position in respect of any monetary value (or lack thereof) stated in the Statement of Particulars;
a precise statement regarding the Respondent’s position in respect of any time relief sought or disputed as stated in the Statement of Particulars;
a statement as to all provisions of the Contract to which each Dispute referred to in the Dispute Notice relate, in the Respondent’s opinion, including but not limited a statement as to any provisions of the Contract that were not identified in the Statement of Particulars;
whether or not, in the Respondent’s opinion, the Services or the Project will be delayed by the existence or potential resolution of any Dispute referred to in the Dispute Notice;
a Statement of Particulars in respect of any Counterclaim the Respondent is asserting against the Claimant, such Statement of Particulars to address the same matters and contain the same details as would be required if the Counterclaim were presented as a new Dispute Notice and the Respondent were acting as a Claimant in respect of that Counterclaim;
a complete index describing all relevant, material, non-privileged documents or records that the Respondent possesses that relate to any Dispute referred to in the Dispute Notice or in the Counterclaim, whether or not:
the Respondent intends to rely on the document or record;
the Claimant already possesses the document or record;
the document or record exists only in electronic or physical, or in multiple forms; and
the document or record supports the Claim or position of the Claimant;
(the “Respondent’s Disclosure Index”).
A Claimant receiving a Counterclaim may amend its Statement of Particulars to include a reply to the Counterclaim as though the Counterclaim were a new Statement of Particulars, including amending its Claimant’s Disclosure Index accordingly.
A Counterclaim is deemed to be a new Claim for all purposes under this Schedule and for the purposes of Limitations Law.
A party delivering a Statement of Particulars or Reply Statement of Particulars must:
provide to the other party, within five Business Days, upon written request copies of all documents and records referred to in its own Claimant’s Disclosure Index or Respondent’s Disclosure Index, in readable and useable form, which copies must, to the greatest extent possible, accurately preserve all available data and information contained in those documents or records (including without limitation all metadata) in its original, native format;
preserve and protect all original copies of such documents and records under its power and control, including all available data and information contained in those documents or records (including without limitation all metadata) in its original, native format; and
make such original copies of such documents and records available to the other party or to a Referee or Arbitrator acting under this Schedule, upon direction by the Referee or Arbitrator to do so.
It is the intent of the parties that the Claimant’s Disclosure Index and the Respondent’s Disclosure Index comply generally with the purpose and intent of “Part 5, Disclosure of Information – Subdivision 2, Disclosing and Identifying Relevant and Material Records” of the Alberta Rules of Court (or equivalent provisions thereof, as may be amended from time to time), without the necessity of the formalities described in the Alberta Rules of Court.
Consolidation
If the Claims or Disputes described in a Dispute Notice or as more particularized within a Statement of Particulars or Reply Statement of Particulars overlap, duplicate, or are closely related to a Claim or Dispute described in a different Dispute Notice, whether that Dispute Notice is issued by one of the parties or by a third party, including but not limited to a Subcontractor or Contractor, either party may require by Notice in writing to the other party that the overlapping Notices of Dispute be consolidated and dealt with together under this Claim and Dispute Resolution Procedure.
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Application
Any time after the delivery of a Statement of Particulars and a Reply Statement of Particulars, either party may, but is not required to, refer a Dispute Notice to a qualified and independent Referee in accordance with this Part, provided that the Dispute:
relates to the Services and arises prior to Final Acceptance under the Contract; 
can be determined by the Referee within the timelines required under this Part; and
relates exclusively to one or more of the following subject matters:
the valuation of services or materials provided under the Contract;
the right to or obligation of payment under the Contract, including in respect of an agreed or proposed Change Order;
release or failure to release any Holdback or Withholding pursuant to the Contract; or
any other matter that the parties expressly agree may be referred to Reference, unless otherwise excluded from Reference under this Part.
The parties confirm that Disputes regarding the following subject matters may not be referred to Reference and are excluded from this Part:
a Public Safety Dispute;
a Claim or Dispute regarding a Delay, disruption, modification, or acceleration in relation to the Detailed Construction Schedule, Milestone Dates, or any other Project schedule required or produced pursuant to the Contract;
interpretation under the Contract of the existence of, or any entitlement relating to, a Relief Event, a Designated Change in Law, or a Force Majeure Event as defined in the Contract; 
any request for relief of an injunctive or mandatory nature, including but not limited to specific performance, preservation or production of information or property, or to compel compliance with a positive obligation under the Contract (other than an obligation to pay money); 
any Dispute or Claim alleging breach of trust, fraud, misrepresentation, estoppel, release, waiver, expiry of a limitation period, malice or bad faith, or defamation;
any Dispute or Claim seeking relief on any legal or equitable ground not founded in the written form of the Contract including, without limitation, deemed or constructive trust, unjust enrichment, rescission, rectification, frustration, or termination of the Contract;
any Dispute or Claim regarding the achievement of Partial Acceptance, Interim Acceptance, Final Acceptance, Project Close Out Requirements or Acceptance Criteria under the Contract; and
any Dispute or Claim regarding subject matter that the Referee, in his or her sole and exclusive discretion, considers to be too lengthy, complex, or otherwise inappropriate for Reference in compliance with the terms of this Part.
Appointment of Referee
Any Referee must be:
a qualified, independent individual with significant experience in the area of construction related to the Project;
credentialed and qualified to practice as a professional in Canada in at least one of the below disciplines:
Architecture;
Engineering;
Accounting;
Project Management (PMP);
Professional Quantity Surveying (PQS); or
Construction Estimating (CPE/CEC).
free from any conflict of interest, real or apparent, in respect of either of the parties, including without limitation:
having no financial or proprietary interest (direct or indirect) in any of the parties within the past five years;
having no formal relationship with any of the parties within the past five years, whether as employee, contractor, consultant, or otherwise, other than as an Arbitrator or Referee in respect of a dispute or legal proceeding involving one or more of the parties; and
having no familial relationship with any member of the project teams, executives, or leadership of the parties (which for the purposes of this provision only, means a familial relationship within four degrees of consanguinity); and
willing to act as a Referee for the purposes of this Schedule.
Upon the commencement of the Term of the Contract, the parties will jointly appoint one Referee, and one Alternate Referee, for the purposes of this Schedule, in accordance with the following process:
within 30 Days of the Pre-Construction Meeting  or within a time period mutually agreed by the parties, each party will nominate one individual to act as Referee and will provide Notice to other party of their nomination, along with the resume of its nominee, written confirmation from that nominee that he or she is willing to act in such capacity, and written confirmation of the fees that the nominee is willing to charge in respect of that work;
each party will have 5 Business Days following receipt of the other party’s nominee to object by Notice to the nominee, and:
in the event of such objection Notice, the party nominating the objected-to nominee must propose a different nominee instead; and
if no such objection Notice is made, the nominee will be deemed acceptable to the other party;
the parties will continue the nomination process until 2 nominees, acceptable to both parties, are identified; and.
the parties will then agree to jointly appoint one of the nominees as the Referee for the purposes of this Part, and the other to become the Alternate Referee.  If the parties are unable to come to an agreement on who will be the Referee and who will be the Alternate Referee, the parties must repeat the nomination process with new nominees until they are able to reach an agreement.
The parties will jointly enter into an agreement with the Referee whereby the parties will irrevocably appoint the Referee pursuant to this Part, during the full Term of the Contract and for the consideration stated along with that individual’s nomination, unless and until:
the Referee resigns, dies, or is unwilling or unable to continue to act as Referee for the purposes of any Reference;
the Referee becomes or is discovered to be unqualified to be appointed as a Referee pursuant to the terms of this Schedule; or
the parties jointly agree to terminate or otherwise end the agreement with the Referee.
In the event the Referee is unwilling or unable to act in respect of any Claim or Dispute referred for Reference, or the agreement with the Referee terminates or otherwise comes to an end for any reason, the parties may enter into an agreement with the Alternate Referee for the purposes of exercising the role of the Referee under this Schedule with respect to that Claim or Dispute, or generally.  If the Alternate Referee is also unable or unwilling to act in respect of the Claim or Dispute referred for Reference, or generally if required, then the parties will repeat the nomination process described above until 2 new Referees (one Referee and one Alternate Referee) are chosen.  All timelines referred to with respect to Reference under this Part will be deemed suspended during such time that no Referee (the Referee or the Alternate Referee) is willing or able to act.
The fees and expenses of the Referee will be set by the terms of the agreement between the parties and the Referee. The Referee’s fees, disbursements, and other costs, as agreed between the parties and the Referee, will be shared equally by the parties unless otherwise specified in this Schedule.  Each party will bear its own costs and expenses in respect of preparing submissions, attending meetings, and otherwise engaging in Reference, unless otherwise specified in this Part.
Referral to Reference
The party referring a Dispute Notice for Reference will deliver to the Referee and to the other party a Notice of electing Reference along with the Claimant’s Statement of Particulars and the Reply Statement of Particulars, including any amended versions of the same and including any Counterclaim.
The responding party may deliver to the Referee and to the other party a Notice of objection to the Reference of the Disputes, or any of them, within 5 Business Days of the delivery of the Notice to the Referee, specifying the grounds for objection to the Reference with specific reference to the requirements of this Part.  
In the event of such Notice of objection, the Referee will conduct a review of the Dispute Notice and accompanying Statement of Particulars and Reply Statement of Particulars referred to him or her, and will issue a determination as to the Referee’s ability to conduct the Reference in accordance with the requirements of this Part.  The Referee may, but is not obligated to, issue such a determination on his or her own motion.
In the event the Referee finds that he or she has jurisdiction over the subject matter of the Dispute Notice referred for Reference, the Referee will issue a determination to the parties accordingly, and the parties will thereafter proceed with the Reference in accordance with this Claim and Dispute Resolution Procedure.  The Referee’s finding in this regard will be final and binding on the parties and not subject to any right of appeal.
In the event the Referee finds that he or she lacks jurisdiction over the subject matter of the Dispute Notice referred for Reference, the Referee will issue a determination to the parties accordingly, and the party who referred the Dispute Notice for Reference will bear all of the Referee’s costs and expenses in respect of that referral, unless otherwise agreed to by the parties, in writing.
Referee’s Recommendation
If no Notice of objection to the Reference is delivered within the timelines required in this Part, the Referee will proceed to make a recommendation about the Disputes referred to him or her as follows:
The Referee will conduct a review of the Disputes in the manner the Referee decides is most suitable, including without limitation conducting any on-site inspections and discussions with any persons the Referee considers necessary. 
The parties will comply with all reasonable requests from the Referee for access to any information, documents, or records that the Referee considers necessary for his or her review, including without limitation any documents or records listed in that party’s Claimant’s Disclosure Index or Respondent’s Disclosure Index. 
Any information given to the Referee by a party will be given to all parties.
The Referee may, with the prior written approval of the parties, retain others to assist with his or her review.
There will be no hearing or oral argument heard or considered by the Referee.  Each of the parties may, but is not obligated to, provide the Referee a written brief succinctly outlining its position with respect to the Disputes.  The written brief if any:
may not exceed 1 page in length per issue addressed;
must be delivered simultaneously to the other party and to the Referee not more than 10 Business Days after the referral of the Disputes to the Referee; and
must be confined only to issues raised within the Statement of Particulars and Reply Statement of Particulars.
In conducting the Reference, the Referee:
must act impartially;
may conduct the Reference in the manner he or she determines appropriate in the circumstances;
may refuse to make a recommendation if the preconditions to bringing a Dispute to Reference have not yet been met; and
must make his or her recommendation on the basis of Applicable Laws and the Contract.
The Referee will deliver to the parties a brief written recommendation on the Disputes referred to him or her within 15 Business Days of referral to the Referee, or such longer period of time as agreed to in writing by both parties.
A recommendation of a Referee is not binding on the parties in any way, and a Referee’s review will be sought only for the purpose of assisting the parties to reach a resolution by agreement with respect to the Dispute.
The Department and the Contractor agree to release and indemnify the Referee in respect of any of the Claims or Disputes referred to him or her provided the Referee has acted in Good Faith and in accordance with the agreement among the parties.
[bookmark: _Toc207705518]Arbitration
Application
If the parties fail to resolve a Dispute through the processes set out elsewhere in this Schedule, and where no final and binding decision exists in respect of the Dispute, then the Dispute must be resolved by de novo Arbitration in accordance with this Part.
The following rules and processes will govern all Arbitrations and the resolution of all Claims and Disputes arising under the Contract, with the exception only of those Claims and Disputes expressly permitted to be resolved by a different process pursuant to this Schedule.  For greater clarity, it is intended by the parties that this Part will apply to all Claims and Disputes unless otherwise stated in this Schedule.
The Arbitration Act applies to all Arbitrations conducted pursuant to this Part.
Specific Exclusions
The parties agree that, notwithstanding the above, the following matters may not be referred to Arbitration:
interim relief to prevent irreparable harm, including in connection with a Public Safety Dispute.  However, the parties agree that no irreparable harm may be alleged or found relating to the following:
The termination of the Contract by either party;
The failure of one party to make payment to the other party in accordance with the Contract; or
The Department's exercise of its rights under the Contract to remove, replace, add, subtract, or modify the scope of Services to be performed by the Contractor;
relief for which a Court's intervention or assistance in respect of an Arbitration is specifically provided for under the Arbitration Act;
the exercise of a right of appeal expressly provided for under this Schedule or under Applicable Law;
monetary relief in respect of a Claim or Dispute in an amount less than or equal to $250,000.00, exclusive of costs and interest; or
relief that an Arbitrator appointed pursuant to this Schedule lacks legal jurisdiction to grant.
Qualifications of an Arbitrator
Any Arbitrator must be:
Either (or both):
a lawyer who is licensed to practice law in Alberta or another province of Canada other than Québec; and 
a former judge, applications judge, or master of a Court in Alberta or another province of Canada other than Québec who is in the business of providing Reference, arbitration and/or mediation services in Alberta or another province of Canada;
a qualified, independent individual with significant experience in the relevant areas of law related to the Services and the Project;
free from any conflict of interest, real or apparent, in respect of either of the parties, including without limitation:
having no financial or proprietary interest (direct or indirect) in any of the parties, the Services, the Project, or any Contractor, subconsultant, or Subcontractor associated with the Services or the Project, within the past 5 years;
having no formal relationship with any of the parties within the past 5 years, whether as legal counsel, representative, advisor, employee, manager, contractor, consultant, or otherwise, other than as an arbitrator or Referee in respect of a dispute or legal proceeding involving one or more of the parties; and
having no familial relationship with any member of the project teams, executives, or leadership of the parties, which for the purposes of this provision only, means a familial relationship within four degrees of consanguinity; and
willing and able to act as an Arbitrator for the purposes of this Claim and Dispute Resolution Procedure.
[bookmark: _Ref129245646]Appointment of Arbitrator
Upon the commencement of the Term of the Contract, the parties will jointly appoint one Arbitrator for the purposes of this Schedule, in accordance with the following process:
Within 30 Days of the Pre-Construction Meeting, or within a time period mutually agreed by the parties the Department will nominate three individuals to act as Arbitrator and will give Notice to the Contractor of its nominees.
Within five Business Days after receipt of the Department’s nominees, the Contractor must:
object to any nominee;
accept any nominee as being acceptable to the Contractor; or
if none of the nominees of the Department are acceptable to the Contractor, nominate three alternate individuals to act as Arbitrator and give Notice to the Department of its alternate nominations.
The Department will have five Business Days following receipt of the Contractor’s response to object to or accept any nominee proposed by the Contractor by giving the Contractor Notice.
The above nomination process will be repeated until the parties have identified at least one nominee as being mutually acceptable.  The parties will then agree to jointly nominate one of the mutually acceptable nominees as the Arbitrator for the purposes of this Part, subject to that nominee’s willingness and ability to act as Arbitrator under the terms of this Schedule.
The parties will jointly enter into an agreement with the Arbitrator whereby the parties will irrevocably appoint the Arbitrator, during the full Term of the Contract, for the purposes of the resolution of any Claim or Dispute required to be addressed by Arbitration, unless and until:
The Arbitrator resigns, dies, or is unwilling or unable to continue to act as Arbitrator for the purposes of any Arbitration;
The Arbitrator becomes or is discovered to be unqualified to be appointed as an Arbitrator pursuant to the terms of this Schedule; or
The parties jointly agree to terminate or otherwise end the agreement with the Arbitrator.
In the event the Arbitrator is unwilling or unable to act in respect of any Claim or Dispute referred for Arbitration, or the agreement with the Arbitrator terminates or otherwise comes to an end for any reason, the parties must enter into an agreement with another Arbitrator using the same appointment method outlined above with respect to that Claim or Dispute, or generally if necessary.  
If the parties are for any reason unable to appoint or agree to the appointment of an Arbitrator under this Part, either party may apply to a Court upon reasonable notice to seek the Court’s assistance in effecting the appointment pursuant to the Arbitration Act.
All timelines referred to with respect to Arbitration under this Part will be deemed suspended during such time as no Arbitrator is willing or able to act.
The fees and expenses of the Arbitrator will be set by the terms of the agreement between the parties and the Arbitrator.
The Arbitrator’s fees, disbursements, and other costs, as agreed between the parties and the Arbitrator, will be presumed to be shared equally by the parties unless otherwise specified in this Schedule or otherwise ordered by the Arbitrator.  
Unless otherwise specified in this Schedule or ordered by an Arbitrator, each party will bear its own costs and expenses in respect of preparing submissions, attending hearings, and otherwise engaging in Arbitration.
Jurisdiction of an Arbitrator
In conducting an Arbitration, an Arbitrator will have the jurisdiction and power to:
amend or vary any and all rules under the Arbitration Act, including rules relating to time limits other than under Limitations Law, either by express agreement of the parties or, failing such agreement, as the Arbitrator considers appropriate and necessary in the circumstances to resolve the Dispute and render a Decision;
apply or decline to apply the principles and procedures described within the Alberta Rules of Court as applying to standard cases, mutatis mutandis, having regard to the complexity of the issues raised and the value of the Arbitration relative to the total value of the Project;
require some or all of the evidence to be provided in person by a witness or by affidavit;
hold an Arbitration Hearing at which evidence and submissions are presented by the parties;
direct either or both parties to prepare and provide the Arbitrator with such documents, test results, Expert Reports, or other things as the Arbitrator may require to assist in the resolution of the Dispute and rendering of a Decision;
require either party to supply or prepare for examination by the Arbitrator and the other party, any document, record, or information the Arbitrator considers necessary;
inspect the Project and the Services, giving reasonable notice to each party of the time when, and the place where, the Arbitrator intends to conduct any inspections;
receive and consider Expert Reports; 
render a Decision awarding any remedy or relief that a Court may order or grant subject to and in accordance with this Claim and Dispute Resolution Procedure, including, without limitation, directions, interim orders, interim and permanent injunctions, and specific performance; and
require either or both parties to take any and all measures or steps as the Arbitrator considers necessary or desirable to aid in making a fair and reasonable Decision.
The Department and the Contractor agree to release and indemnify the Arbitrator in respect of any Arbitration referred to him or her provided the Arbitrator has acted in Good Faith and in accordance with this Claim and Dispute Resolution Procedure and the Contract.
Notice to Arbitrate
Either party may deliver a Notice of a request to arbitrate a Dispute eligible to be referred to Arbitration in accordance with this Claim and Dispute Resolution Procedure (a “Notice to Arbitrate”).
A Notice to Arbitrate must:
expressly state that it is a Notice to Arbitrate pursuant to this Schedule;
expressly identify the Disputes it is requesting to be arbitrated;
expressly state whether or not, in the opinion of the party delivering the Notice to Arbitration, the Arbitration must be classified as a Complex Arbitration;
attach all Notices of Dispute, Statements of Particulars, and Reply Statements of Particulars that relate to the Claim;
be signed by the party delivering it; and
be delivered to the Arbitrator and to the other party within 30 Days after the delivery of a Reply Statement of Particulars or a recommendation by a Referee, whichever is later.
Notwithstanding the above timeline for delivery of a Notice to Arbitrate, and subject to the requirements of the Contract and Limitations Law, a party’s failure to comply with that timeline will not invalidate the Notice of Arbitration, however, the party receiving the Notice to Arbitrate will be entitled to seek damages within the Arbitration arising as a consequence of the other party’s failure to comply with that timeline.
A party receiving a Notice to Arbitrate must object to the matter proposed to be arbitrated within five Business Days of receiving the Notice to Arbitrate by giving Notice to the other party and the Arbitrator.  
Notwithstanding the above timeline for delivery of a Notice of objection to the Notice to Arbitrate, a party’s failure to comply with that timeline will not render valid for Arbitration any issue raised in the Notice of Arbitration that is otherwise not valid for Arbitration under this Schedule.  However, the party delivering the Notice to Arbitrate will be entitled to seek damages within the Arbitration arising as a consequence of the other party’s failure to deliver the Notice of objection within that timeline.
If the parties disagree over whether an Arbitration should be classified as a Complex Arbitration, or on his or her own motion, the Arbitrator will make a determination regarding this classification prior to taking or directing any further steps within the Arbitration.  If the Arbitrator concludes the matter is properly classified as a Complex Arbitration, the parties will immediately discontinue the Arbitration under this Part and will engage in the process regarding Complex Arbitration.  The Arbitrator’s decision in this regard will be final and binding on the parties and not subject to any right of appeal.
If a Notice of objection to the subject matter proposed to be arbitrated is delivered, or the jurisdiction of the Arbitrator is otherwise challenged, the Arbitrator will make a determination regarding his or her jurisdiction over the challenged subject matter prior to taking or directing any further steps within the Arbitration.
The parties may, by written agreement:
stay any Arbitration or consolidate the Arbitration with another arbitration or legal proceeding;
convert an Arbitration under this Part into a Reference or a Complex Arbitration under this Schedule, subject to the requirements and jurisdictional limits for those processes as set out in this Schedule; or
modify the Arbitration process under this Part, provided such modifications comply with all Applicable Law, including the Arbitration Act, and do not breach the requirements and jurisdictional limits for Arbitrations set out in this Schedule.
[bookmark: _Ref129170365]Arbitration Process
Subject to the direction of the Arbitrator, the provisions of this Schedule, or the written agreement of the parties otherwise, the following process will apply to all Arbitrations for which a Notice to Arbitrate has been delivered.
Unless otherwise agreed by the parties or ordered by the Arbitrator:
all Arbitration proceedings will be conducted in either Edmonton, Alberta or Calgary, Alberta, depending on which is closer to the Site of the Project;
all procedural calls, meetings, and applications before the Arbitrator may be conducted by electronic means (video conference or telephone), but any hearings involving the presentation of evidence, and the questioning of witnesses must be conducted in person unless otherwise ordered by the Arbitrator; and
all Arbitration proceedings will be conducted in English.
[bookmark: _Ref129170369]An Arbitration must commence with a procedural order issued by the Arbitrator within 10 Business Days of the delivery of a Notice to Arbitrate (the “First Procedural Order”).  The First Procedural Order will be deemed to be given by the Arbitrator on joint application by the parties and will address, at minimum, the following matters:
the Arbitrator’s jurisdiction to hear and decide upon the subject matter of the Notice to Arbitrate;
the sufficiency of the Statement of Particulars and Reply Statement of Particulars, along with any procedural direction regarding those statements that the Arbitrator considers necessary;
the form and timing of exchange of all documents and records described in the Claimant’s Disclosure Index and the Respondent’s Disclosure Index, including any direction the Arbitrator considers necessary regarding any amendment to such indices or resolution of any Dispute related to such indices;
the timing of exchange of Expert Reports, if any, Witness Statements, if any, and the commencement of the Arbitration Hearing; and
any further or other directions that the Arbitrator considers necessary in order to set timelines for the expedient advancement of the Arbitration to the Arbitration Hearing.
The Arbitrator will retain jurisdiction to make, vary, or rescind any procedural order including but not limited to the First Procedural Order, or vary any procedural timeline specified in this Section, as he or she sees fit from time to time throughout the Arbitration.
Unless otherwise ordered by the Arbitrator, exchange of documents and records described in the Claimant’s Disclosure Index and the Respondent’s Disclosure Index will be completed within 30 Days following the First Procedural Order.  Failure to disclose or exchange documents and records as ordered by the Arbitrator will disentitle the breaching party from making representations or submissions to the Arbitrator during the Arbitration;
Witness Statements must be provided by any party intending to present fact witnesses at the Arbitration Hearing.  Failure to exchange Witness Statements as ordered by the Arbitrator will disentitle the breaching party from presenting or referring to any fact evidence of any witness at the Arbitration Hearing for whom a Witness Statement has not been exchanged.  Witness Statements, if any:
may be, but need not be sworn;
must clearly identify the witness by name, place of residence, occupation, and relationship to any party, direct or indirect and past or present;
must be confined to statements of fact only;
must be signed by the witness intended to be presented at the Arbitration Hearing; and
must be delivered simultaneously to all parties and to the Arbitrator on a date to be set by the Arbitrator, within 60 Days following the First Procedural Order, unless otherwise ordered by the Arbitrator;
expert Reports must be provided by any party wishing to present opinion evidence at the Arbitration Hearing.  Failure to exchange Expert Reports as ordered by the Arbitrator will disentitle the breaching party from presenting any expert witness or presenting or referring to any opinion evidence at the Arbitration Hearing regarding which an Expert Report has not been exchanged.  Expert Reports, if any, will be exchanged simultaneously by the parties in accordance with the following sequence:
primary Expert Reports from the Claimant and the Respondent must be:
confined to one Expert Report per issue in the Arbitration; 
of a reasonably concise length and complexity having regard to the principle of Proportionality; and
delivered simultaneously to all parties and to the Arbitrator on a date to be set by the Arbitrator, within 90 Days following the First Procedural Order, unless otherwise ordered by the Arbitrator;
rebuttal Expert Reports from the Claimant and the Respondent, if any, must be:
confined to one expert report per issue in the Arbitration;
of a reasonably concise length and complexity having regard to the principle of Proportionality;
limited to new matters arising from the primary Expert Reports delivered by the other party; and 
will be delivered simultaneously to all parties and to the Arbitrator on a date to be set by the Arbitrator, within 120 Days following the First Procedural Order, unless otherwise ordered by the Arbitrator;
the Arbitration Hearing will commence no later than 150 Days following the First Procedural Order unless otherwise ordered by the Arbitrator; 
the parties may provide written briefs to the Arbitrator after the conclusion of the Arbitration Hearing, which briefs:
must be concise, having regard to the principle of Proportionality;
may be restricted in length or timing by direction of the Arbitrator; and
must be delivered simultaneously to all parties and to the Arbitrator, on a date set by the Arbitrator; and
a party that fails to comply with the requirements of this Section in respect of the Arbitration process will, in addition to any other direction or penalty imposed by the Arbitrator, bear all costs incurred by the other party as a consequence of that failure, including but not limited to: 
any thrown away costs associated with the preparation and presentation of evidence; 
the other party’s proportionate share of any wasted fees and costs of the Arbitrator; and 
the other party’s thrown away legal fees on a solicitor and client, full indemnity basis.
Decision of the Arbitrator
The parties will cooperate fully with the Arbitrator and proceed with the Arbitration expeditiously, including in respect of any hearing, in order that a Decision may be rendered expediently having regard to the principle of Proportionality.
The Arbitrator will conclude the Arbitration Hearing and render a Decision as soon as practicable, which Decision will fully determine and dispose of all Disputes referred for Arbitration under the relevant Notice of Arbitration pursuant to this Part.
The Arbitrator will make all reasonable efforts to render a Decision within 20 Business Days of the conclusion of the Arbitration Hearing, subject to such longer period of time as may be necessary having regard to the nature of the Dispute, the evidence presented, the arguments raised, and the any need for urgency associated with the progress of the Project.
The Decision of the Arbitrator, once rendered, will be final and binding upon both parties, not subject to further Dispute in whole or in part, and both parties expressly waive all rights of appeal in connection with the Decision of the Arbitrator.  
Judgment may be entered upon the Decision, in accordance with any applicable law, in any court having jurisdiction over any party, and a party may enforce the Decision in any such court.
Costs of Arbitration
The costs of the Arbitration are within the discretion of the Arbitrator to award as part of a Decision, up to and including the award of all costs, disbursements, and expenses of a party including actual legal fees on a solicitor and client, full indemnity basis.  In exercising the discretion to award costs, the Arbitrator must take into account:
the desire of the parties that costs should generally be awarded in proportion to the relative success that each party has in the Arbitration;
the principle of Proportionality as described in this Schedule; and
the conduct of the parties, including but not limited to within the Arbitration.
[bookmark: _Toc207705519]Complex Arbitration
Application
Any Arbitration commenced pursuant to this Schedule will be classified as a Complex Arbitration, if any one or more of the following conditions are met:
the Disputes referred for Arbitration are valued, in the aggregate, at more than $5 Million or 1% of the Project value, whichever is greater;
the Disputes referred for Arbitration involve any one or more of the following issues:
the Termination of the Contract;
any Dispute or Claim regarding the achievement of Partial Acceptance, Interim Acceptance, Final Acceptance, Project Close Out Requirements, or Acceptance Criteria under the Contract;
interpretation under the Contract of the existence of, or any entitlement relating to, a Relief Event, a Designated Change in Law, Remedial Action, or a Force Majeure Event; 
any Dispute or Claim alleging breach of trust, fraud, misrepresentation, malice, breach of Good Faith, or defamation; or
any Dispute or Claim seeking relief on any legal or equitable ground not founded in the written form of the Contract including, without limitation, estoppel, waiver, deemed or constructive trust, unjust enrichment, and rescission, rectification, or frustration of the Contract; or
The parties agree in writing that the Dispute is too lengthy or too complex for Arbitration under Part 4 of this Schedule, or otherwise engages issues that should be dealt with by way of Complex Arbitration under this Schedule.
Notwithstanding the above, an Arbitration will not be classified as a Complex Arbitration if any one or more of the following conditions apply:
Either of the parties to the Disputes referred for Arbitration are seeking relief of an injunctive or mandatory nature, including but not limited to specific performance, preservation or production of information or property, or to compel compliance with a positive obligation under the Contract (other than an obligation to pay money); or
In the opinion of the Department, acting reasonably:
the Project has not reached Final Acceptance;
either of the parties is seeking relief that is not entirely monetary in nature; and
the Dispute referred for Arbitration needs to be resolved expediently in order to avoid delaying the achievement of Interim Acceptance or Final Acceptance under the Contract.
In the event the Contractor disputes the opinion of the Department under this subsection, the Contractor may refer this issue to the single Arbitrator appointed pursuant to Part 4 of this Schedule for summary determination, and the Arbitrator will render a direction within five Business Days regarding whether or not the Arbitration should be classified as a Complex Arbitration.
Appointment of Arbitration Panel
If an Arbitration is classified as a Complex Arbitration under this Part, then an Arbitration Panel consisting of three Arbitrators will be appointed to conduct the Complex Arbitration, in accordance with the following process:
each party must nominate a single individual, who is not the Arbitrator appointed by the parties in accordance with another Part of this Schedule, to be a member of the Arbitration Panel, and must give Notice of that nominee to the other party along with the resume of the nominee and the nominee’s written agreement to act as part of the Arbitration Panel under this Part;
the nominees of each party must comply with the qualifications of an Arbitrator set out in the Part of this Schedule regarding Arbitrations, but otherwise may not be objected to by the other party;
the two nominees of the parties will then agree upon and select a third member of the Arbitration Panel, who must be similarly qualified to act as an Arbitrator as set out in the Part of this Schedule respecting qualifications of an Arbitrator, and who will act as the chairperson of the Arbitration Panel;
for clarity, the chairperson of the Arbitration Panel may be, but is not required to be, the Arbitrator appointed in accordance with another Part of this Schedule; 
the parties are bound by the decision of the two nominees with respect to the third arbitrator and may not challenge the appointment of that chairperson except on the grounds that the person chosen is not qualified to act as an Arbitrator pursuant to this Schedule;
the three arbitrators so chosen will constitute an Arbitration Panel and, with respect to the Complex Arbitration, will jointly exercise the jurisdiction and powers, and fulfil the obligations, of an Arbitrator under this Schedule, excepting only where the provisions of this Part regarding Complex Arbitrations may differ from other provisions in this Schedule, in which case the provisions in this Part will govern; and
either party may apply to a Court under the Arbitration Act to compel completion of or compliance with this appointment process if the Arbitration Panel is not selected within 30 Days of delivery of the Notice to Arbitrate.
Once an Arbitration Panel is selected, the parties will jointly enter into an agreement with all three members of the Arbitration Panel whereby the parties will irrevocably appoint the Arbitration Panel as an Arbitrator pursuant to this Schedule for the purposes of the resolution of the Complex Arbitration, unless and until:
any member of the Arbitration Panel resigns, dies, or is unwilling or unable to continue to act;
any member of the Arbitration Panel becomes or is discovered to be unqualified to be appointed as an Arbitrator pursuant to the terms of this Schedule; or
the parties jointly agree to terminate or otherwise end the agreement with the Arbitration Panel.
In the event any member of the Arbitration Panel is unwilling or unable to act in respect the Complex Arbitration referred to it, or the agreement with the Arbitration Panel terminates or otherwise comes to an end for any reason, the parties may enter into an agreement with another Arbitration Panel with respect to that Complex Arbitration by repeating the appointment process under this Part.
All timelines referred to with respect to a Complex Arbitration under this Part will be deemed suspended during such time as no Arbitration Panel is willing or able to act.
The fees and expenses of the Arbitration Panel will be set by the terms of the agreement between the parties and the Arbitration Panel.
The fees, disbursements, and other costs, as agreed between the parties and the Arbitration Panel, will be paid as follows, unless otherwise specified in this Schedule or ordered by the Arbitration Panel:
each party will pay the individual fees, disbursements, and costs of the individual whom such party nominated as a member of the Arbitration Panel; and
the individual fees, disbursements, and costs of the chairperson of the Arbitration Panel, and any disbursements or costs incurred by the Arbitration Panel as a whole, will be shared equally by the parties.
Jurisdiction of an Arbitration Panel
With respect to a Complex Arbitration referred to an Arbitration Panel, the Arbitration Panel will act as, and enjoy the same jurisdiction and powers as an Arbitrator, mutatis mutandis, under the Part of this Schedule applying to Arbitrations, except as expressly modified in this Part regarding Complex Arbitrations.
In making directions, orders, or Decisions, the Arbitration Panel may only act unanimously or in accordance with the decision of the majority of the Arbitration Panel.  In the event of a disagreement between the nominee members of the Arbitration Panel, all members of the Arbitration Panel must discuss and attempt to resolve the disagreement, and the chairperson must make the final decision.
The Department and the Contractor agree to release and indemnify each member of the Arbitration Panel in respect of any of any Complex Arbitration referred to them, provided the member has acted in Good Faith and in accordance with the agreement among the parties.
Complex Arbitration Process
With respect to a Complex Arbitration referred to an Arbitration Panel, the Arbitration Panel will follow the same process as set out for an Arbitration under the Part of this Schedule applying to Arbitrations, mutatis mutandis, except as expressly modified in this Part regarding Complex Arbitrations.
In a Complex Arbitration, the following directions and timelines are modified from the Part of this Schedule applying to Arbitrations, as follows, unless otherwise agreed to by the parties in writing or otherwise directed by the Arbitration Panel:
the First Procedural Order must be made within 30 Days of the constitution of the Arbitration Panel;
oral Questioning of the representatives of the parties will be conducted:
generally, in accordance with the Alberta Rules of Court, as applied mutatis mutandis to the Complex Arbitration;
within 60 Days of the parties’ exchange of documents and records as directed by that Arbitration Panel; and
a transcript of all such Questioning will be provided to the Arbitration Panel at the Questioning party’s expense.
Expert Reports will be exchanged in the following sequence:
the Claimant’s primary Expert Reports will be provided to the Respondent and the Arbitration Panel within 90 Days of the completion of Questioning;
the Respondent’s rebuttal Expert Reports will be provided to the Claimant and the Arbitration Panel within 60 Days of the receipt of the Claimant’s primary Expert Reports; and
the Claimant’s surrebuttal Expert Reports, if any, will be provided to the Respondent and the Arbitration Panel within 30 Days of the receipt of the Respondent’s rebuttal Expert Reports and will be confined only to matters raised for the first time within those rebuttal Expert Reports;
all Witness Statements will be provided by each party simultaneously to the other party and to the Arbitration Panel, on a date to be set by the Arbitration Panel, and not more than 60 Days after the final exchange of Expert Reports;
the Arbitration Hearing will commence no less than 30 Days and no more than 90 Days after the exchange of Witness Statements;
at the Arbitration Hearing:
the parties will be entitled to cross-examine any expert or fact witness permitted by the Arbitration Panel to be presented by the other party, and to re-examine any witness presented by itself, in accordance with the Alberta Rules of Court; 
any member of the Arbitration Panel will be entitled to ask any relevant question he or she sees fit of any witness, whether or not either of the parties has asked that witness a question relating to the same subject;
the Arbitration Panel will make reasonable efforts to apply, though the proceedings will not be bound by, the legal rules of evidence under Applicable Law, including the Alberta Rules of Court and the Alberta Evidence Act, RSA 2000, c. A-18, recognizing, however, the principle of Proportionality as set out in this Schedule; and
the parties will be permitted to make reasonable oral arguments to the Arbitration Panel, subject to the limits the Arbitration Panel may place upon such oral arguments in recognition of the principle of Proportionality as set out in this Schedule.
Decision of the Arbitration Panel
The parties will cooperate fully with the Arbitration Panel and proceed with the Complex Arbitration expeditiously, including in respect of any hearing, in order that a Decision may be rendered expediently by the Arbitration Panel, having regard to the principle of Proportionality.
The Arbitration Panel will conclude the Arbitration Hearing and render a written Decision as soon as reasonably practicable, which Decision will fully determine and dispose of all Disputes referred to the Arbitration Panel pursuant to this Part.
The Arbitration Panel will make all reasonable efforts to render a Decision within 60 Days of the conclusion of the Arbitration Hearing, subject to such longer period of time as may be necessary having regard to the nature of the Disputes referred to them.
The majority Decision of the Arbitration Panel, once rendered, will be considered the Decision of an Arbitrator and will be final and binding upon both parties, not subject to further Dispute in whole or in part, and both parties expressly waive all rights of appeal in connection with the majority Decision of the Arbitration Panel, with the sole exception of an appeal to the Court on a question of law, with the permission of the Court, and in accordance with the Arbitration Act.
A member of the Arbitration Panel who does not concur with the majority of the Arbitration Panel in the result may issue dissenting reasons, which may set out the reasons for the dissent, but will not be final and binding on the parties.
Judgment may be entered upon the majority Decision of an Arbitration Panel, in accordance with any applicable law, in any court having jurisdiction over any party, and a party may enforce the majority Decision in any such court.
[bookmark: _Toc207705520]Litigation
Application
Subject to the other provisions in this Schedule, a party may bring a suit, application, or other proceeding before the Courts in Alberta, in respect of a Claim or Dispute, under the following circumstances only:
if necessary to obtain interim relief to prevent irreparable harm, including in connection with a Public Safety Dispute.  However, the parties agree that no irreparable harm may be alleged or found relating to the following:
the termination of the Contract by either party;
the failure of one party to make Payment to the other party in accordance with the Contract; or
the Department’s exercise of its rights under the Contract to remove, replace, add, subtract, or otherwise modify the scope of Services to be performed by the Contractor;
if the Court’s intervention or assistance in respect of an Arbitration is specifically provided for under the Arbitration Act;
to seek a stay or consolidation of any proceedings for the purposes of enforcing the terms of this Schedule, preventing a multiplicity of proceedings, preventing litigation or proceedings in an improper forum, or consolidating multiple proceedings, whether litigation or Arbitration proceedings, which include common factual, legal, or damages issues;
to seek relief or interplead pursuant to the Public Works Act, RSA 2000, c. P-46;
to exercise a right of appeal to the Court, but not a right of judicial review, expressly provided for under this Claim and Dispute Resolution Procedure or under Applicable Law;
to seek to enforce a right or remedy provided for by a Decision of an Arbitrator under this Schedule, including a Decision regarding costs;
to seek monetary relief in respect of a Claim or Dispute in an amount up to and including but no greater than $250,000.00, exclusive of costs and interest.  For clarity, if a party brings any proceeding before the Courts in reliance on this subsection, that party is deemed to have waived and abandoned any and all claim to any sum of money greater than the amount permitted by this subsection in respect of the causes of action pled in that proceeding; or
if an Arbitrator appointed pursuant to this Schedule lacks legal jurisdiction over the subject matter of the Claim or Dispute.
Specific Exclusions
The parties agree that, in addition to and not in limitation of the restrictions on the subject matter of litigation described elsewhere in this Schedule or in the Contract, the following matters may not be referred to litigation:
Any Dispute regarding a monetary Claim arising under the Contract valued in excess of $250,00.00, exclusive of costs and interest;
any Claim relating to:
the Termination of the Contract by either party;
the failure of one party to make Payment to the other party in accordance with the Contract; or
the Department's exercise of its rights under the Contract to remove, replace, add, subtract, or modify the scope of Services to be performed by the Contractor;
a recommendation made by a Referee;
an interim or interlocutory order or direction given by an Arbitrator;
the fees, costs, and expenses of engaging a Referee or an Arbitrator;
a Claim or Dispute regarding a Delay, disruption, modification, or acceleration in relation to the Detailed Construction Schedule, Milestone Dates, or any other time commitment required or produced pursuant to the Contract;
interpretation under the Contract of the existence of, or any entitlement relating to, a Relief Event, a Designated Change in Law, Remedial Action, or a Force Majeure Event; or
any Dispute or Claim regarding the achievement of Partial Acceptance, Interim Acceptance, Final Acceptance, Project Close Out Requirements or Acceptance Criteria under the Contract.
Attornment
Any litigation permitted by this Schedule must be resolved in the Courts in Alberta. Both parties irrevocably attorn to the exclusive jurisdiction of the Courts of the Province of Alberta in respect of any Claims, Disputes, or matters which arise under the Contract or in connection with the Project and which are to be resolved by litigation in accordance with this Schedule.
Costs
Each party agrees to indemnify and hold harmless the other party of and from any costs, expenses, or fees, including legal fees on a solicitor and client, full indemnity basis, incurred as a result of:
its own fault, error, omission, or breach of the Contract relating to a Claim or Dispute that is referred to litigation under this Part; or
its referral of a matter to litigation that is prohibited under this Part or over which the Court the matter is referred to otherwise lacks jurisdiction.
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