
SPECIAL PROVISION		SPC_014	
SPC_014

INCLUDE IN ALL HIGHWAY AND BRIDGE TENDERS 

This Special Provision should always follow Subsection 3.5, “Scope of Work”, in the tender document.

Note that Consultants are required to customize the Special Provision for the following:
· Under the Defined Term for “Tender”, provide the TND#.
· Under the Defined Term for “Tariff Goods”:
· List the bid items, by grouping or category, where the Consultant/Department believe that goods, materials or products required for the permanent work for such bid items may be imported by the Contractor from the United States.
· List goods, materials or products where the Consultant/Department believe that that such goods, materials or products may be imported by the Contractor from the United States for the Contractor’s temporary works when such goods, materials or products would not be re-usable or not be used by the Contractor for other projects.
· For the examples of temporary works indicating temporary piling and dams, provide examples that would apply to the Project.

TARIFF RELIEF EVENTS
Defined Terms
“Closing Date and Time” has the same definition as in the Tender.

“Retaliatory Tariffs” means tariffs that, in direct response to tariffs legally enacted by executive order of the federal government of the United States of America on goods imported to the United States of America from Canada, are legally enacted by the Government of Canada on Tariff Goods imported to Canada from the United States of America.

“Tariff Relief Event” means a circumstance where:
1. the Government of Canada legally enacts Retaliatory Tariffs, on or after seven (7) days prior to the Closing Date and Time;
[bookmark: _Hlk203136557]the Contractor incurs increased costs directly arising (which for clarity and notwithstanding subsection (c), below, will not include costs related to inflation, currency exchange rates, general supply chain cost escalation factors, Contractor, subcontractor or supplier markups, or administrative charges on tariffs or interest carrying costs) from Retaliatory Tariffs;
the Retaliatory Tariffs are directly applied to the price and increase the price of Tariff Goods used in carrying out the Work (for greater clarity, “price” refers to the amount actually paid (before the tariffs) by the Contractor for such Tariff Goods).  The costs excluded in subsection (b), above, are not to be included in the calculation of the increase of the price of Tariff Goods; 
the Contractor provides the Department with no less than 14 days’ written notice after the date on which the Government of Canada enacts any Retaliatory Tariff which will increase the cost or has the potential to increase the cost on Tariff Goods of any increased or potentially increased costs on Tariff Goods directly attributable to the Retaliatory Tariffs; 
after the Contractor provides notice as described in subsection (d), above, the Contractor provides the Department with no less than 7 days’ written notice from the date on which the Contractor provided the Department a notice under subsection (d), above, of the Contractor’s intention regarding the purchase of Tariff Goods or the mitigation of increased costs on Tariff Goods, including the purchase of alternatives or reasonable less costly substitutes to the Tariff Goods, and the Contractor will consult with the Department concerning the same.  The Contractor will not change such intention without the consent of the Department;
the Department determines, acting reasonably and after consultation with the Contractor, that there are no alternatives or reasonable less costly substitutes to the Tariff Goods having regard to the impact obtaining such substitutes or alternatives may have on the costs of carrying out the Work, including without limitation, the cost of any schedule delay. Notwithstanding anything in the Contract, nothing herein limits the Department’s right to determine, in the exercise of its sole and unfettered discretion, whether or not any substitute or alternative to the Tariff Goods will be acceptable for use in the Work; and
the Contractor has otherwise taken all commercially reasonable steps to mitigate any increased costs on Tariff Goods directly attributable to the Retaliatory Tariffs.
“Tender” means Tender TND___________.

“Tariff Goods” means the imported goods or other items listed  below:
· Metal and lumber used in signs and sign posts
· Metal and lumber used in guardrail and cable barriers
· Metal used in culverts
· Street lights or metal used in street lights
· Traffic signals or metal used in traffic signals
· Line marking and pavement messaging paint
· Bridge deck joints
· Bridge bearings
· Metal used in bridge girders, piling and bridge rail
· Any other material the Department may approve for inclusion in the meaning of Tariff Goods. 
For greater certainty, and notwithstanding anything herein, equipment and tools are excluded from the meaning of Tariff Goods.  Materials for the Contractor’s temporary works, such as, by way of example, temporary piling and dams required to complete the Work, are also excluded from the meaning of Tariff Goods to the extent that such materials in the Consultant’s opinion are capable of being re-used by the Contractor in work other than the Project.
Occurrence of a Tariff Relief Event
If a Tariff Relief Event occurs, the Department will pay the amount of the increased costs to the Contractor resulting from the Retaliatory Tariffs as calculated pursuant to subsection (a), below, to the Contractor, subject to the following:
1. Within thirty (30) days after the Contractor is impacted by the Retaliatory Tariffs, the Contractor has provided to the Department evidence, acceptable to the Department in the exercise of its sole and unfettered discretion, of the increased costs to the Contractor as contemplated herein resulting from the Retaliatory Tariffs, including, where applicable, subcontractor and supplier, as applicable, invoices showing prices of the Tariff Goods and increased costs, receipts showing amounts actually paid by the Contractor or a subcontractor or supplier as applicable, official government tariff notices, and shipping and import documentation showing increased costs.  For clarity, the Contractor’s evidence must include proof of payment of subcontractors and suppliers acceptable to the Department in its sole discretion; 
1. Confirmation has been received that the Contractor has applied for reimbursement of its costs in respect of the Retaliatory Tariffs from all other levels of government that have established a program for reimbursement of such costs or part thereof;
1. [bookmark: _Hlk203137230]Confirmation has been received that no other level of government has provided any payment or economic advantage to the Contractor in respect of the Retaliatory Tariffs or which would reduce, defray, or compensate for the increased costs caused by the Retaliatory Tariffs in any way, directly or indirectly, and if requested by the Department, the Contractor has provided to the Department a statutory declaration in a form satisfactory to the Department to that effect (for greater clarity, “a statutory declaration to that effect” may be requested at any time); and
1. The request for payment from the Contractor does not include any other claim under the Contract, but contains only the Contractor’s request for reimbursement of increased costs to the Contractor resulting from the Retaliatory Tariffs.
Payment of increased costs arising from Retaliatory Tariffs that are acceptable to the Department for payment will be made within 28 days after the portion of the Work to which the Retaliatory Tariffs pertain to is completed and invoiced by the Contractor.

The Department will not consider payment of increased costs arising from Retaliatory Tariffs on wastage on Tariff Goods exceeding 5% on an item-by-item basis.  Wastage as it pertains to permanent Work will be determined on the basis of the actual quantities of materials used as against the actual quantities of materials incorporated into the permanent Work as determined from the Drawings or from modifications made by the Consultant in writing; wastage as it pertains to the Contractor’s temporary Work will be determined on the basis of the quantities of materials used as against the actual quantities of materials incorporated into the temporary Work as determined from the Contractor’s design drawings for the temporary Work.

[bookmark: _Hlk203133436]The Contractor may request an extension of the timelines prescribed in this special provision.  The Department may determine, in the exercise of its sole discretion, whether or not to approve any such request for extension. 
Anticipated Retaliatory Tariffs
Within 7 days after the execution of the Contract, the Contractor must provide the Department with the following information: 
1. a list of the Tariff Goods the Contractor anticipates purchasing throughout the full term of the Contract, showing a breakdown of unit cost and quantity, regardless of whether or not any such Tariff Goods are expected to be subject to Retaliatory Tariffs;
the applicable Retaliatory Tariffs known at seven days prior to the Closing Date and Time; and
the anticipated cost of the Retaliatory Tariffs incorporated into the Contractor’s tender, including a breakdown of the amount expected to be paid under each Retaliatory Tariff known at seven days prior to the Closing Date and Time.
Reporting
Each fiscal year, including partial fiscal years, the Contractor must submit evidence, acceptable to the Department in the exercise of its sole and unfettered discretion, of the amounts actually paid by the Contractor on an item-by-item basis for Retaliatory Tariffs incorporated into the Contractor’s tender, including, where applicable, subcontractor or supplier, as applicable, invoices showing prices of the Tariff Goods and increased costs, receipts showing amounts actually paid by the Contractor or a subcontractor or supplier, as applicable, official government tariff notices, and shipping and import documentation showing increased costs.
Recission or Reduction of Retaliatory Tariffs
[bookmark: _Hlk197339992]For greater clarity, the impact to the Contractor’s costs of Retaliatory Tariffs enacted by the Government of Canada at least eight days before the Closing Date and Time shall be included by the Contractor in its Total Tender. Should Retaliatory Tariffs in effect as at eight days prior to the time of the Closing Date and Time be rescinded or reduced on or after seven days prior to the Closing Date and Time, the Contractor will reimburse the Department for the amount of actual savings the Contractor obtains from the reduced or rescinded Retaliatory Tariffs.
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