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Bank of America Canada, appellant; v. Clarica Trust Company, respondent.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO (62 paras.)

Case Summary

Contracts — Breach of contract — Damages — Pre-judgment and post-judgment interest — Availability of 
compound interest on damages award — Whether trial judge was correct in awarding pre- and post-
judgment compound interest — Courts of Justice Act, R.S.O. 1990, c. C.43, ss. 128, 129, 130.

Courts — Jurisdiction — Interest — Pre-judgment and post-judgment interest — Interest payable by 
another right — Breach of contract — Whether trial judge had jurisdiction to award pre- and post-judgment 
compound interest — Whether language of ss. 128(4)(g) and 129(5) of Courts of Justice Act encompasses 
right to receive compound interest in equity and at common law — Courts of Justice Act, R.S.O. 1990, c. 
C.43, ss. 128, 129, 130.

In 1987, Reemark Sterling I Ltd., planning to build a residential condominium project, entered into a Takeout 
Mortgage Commitment ("TOC") agreement with the respondent trust company under which the respondent 
would pay Reemark most of the price of the units and receive mortgage loan payments from investors at 
compound interest rates. Reemark and the appellant bank entered into a construction loan agreement under 
which the appellant would lend Reemark $33 million at compound interest rates for the project. Reemark, the 
appellant and the respondent also entered into a TOC assignment under which Reemark assigned its rights to 
receive payments from the respondent under the TOC to [page602] the appellant until the construction loan had 
been repaid. In 1991, with a collapsing real estate market, the respondent refused to advance the funds to the 
appellant under the TOC assignment or a subsequent agreement between the parties. The appellant appointed a 
receiver and sold the project for $22.5 million, substantially less than the appellant was owed under the loan 
agreement and TOC assignment. In an action against the respondent for breach of contract, the trial judge 
awarded the appellant damages equal to the shortfall plus interest at the compound rate set out in the loan 
agreement both before and after the judgment. The Court of Appeal dismissed the appeal except for the question 
of interest where it substituted an order for simple interest as provided in s. 128 of the Courts of Justice Act 
("CJA"). 

Held: The appeal should be allowed and the trial judgment restored. 

Although both simple interest and compound interest measure the time value of the initial sum of money, the 
principal, compound interest reflects the time-value component to interest payments while simple interest does 
not. Simple interest makes an artificial distinction between money owed as principal and money owed as interest 
while compound interest treats a dollar as a dollar and is therefore a more precise measure of the value of 
possessing money for a period of time. Compound interest is the norm in the banking and financial systems and 
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is the standard practice of the appellant and the respondent, which were both in the business of lending. 

Contract damages are determined in one of two ways. Expectation damages, focussing on the value which the 
plaintiff would have received had the contract been performed, and restitution damages, focussing on the 
advantage gained by the defendant as a result of his or her breach of contract. When awarding damages to the 
plaintiff, the court must first determine the dollar value of the promise to the plaintiff at the time the obligation was 
to have been performed and then apply the appropriate interest rate and method of calculation to account for the 
time during which the plaintiff was not paid. In Ontario, pre-judgment and post-judgment interest are governed by 
ss. 128 to 130 CJA. Sections 128(4)(g), 129(5) and 130 CJA, each of which allows the judge to award interest 
other than as specifically set out in ss. 128 and 129, clearly indicate that the rates and calculation methods of 
interest provided in ss. 128 and 129 are applicable in the absence of more appropriate rates and methods of 
[page603] calculation. Section 130 allows a court, where it considers it just, to vary the interest rate or the time 
for which interest may be awarded, while ss. 128(4)(g) and 129(5) allow a court to award interest where interest 
is "payable by a right other than under this section". The court's common law power to award damages flows 
from the application of contract law. The language of ss. 128(4)(g) and 129(5) provides statutory authority to 
award compound pre- and post-judgment interest according to this common law power. It also provides statutory 
authority to award compound post-judgment interest according to the court's jurisdiction in equity. Absent 
exceptional circumstances, the interest rate which had governed a loan prior to breach would be the appropriate 
rate to govern the post-breach loan. The application of simple interest on the breach of a loan which itself bore 
compound interest would not adequately award the plaintiff the value he or she would have received had the 
contract been performed and would provide incentives to breach contracts. This analysis applies equally to pre-
judgment interest and post-judgment interest. 

In this case, the trial judge was correct in awarding compound pre- and post-judgment interest. His award yields 
a satisfactory result with respect to both expectation damages and restitution damages. Any lesser amount 
would fail to award the appellant the agreed-upon time-value of its money. Moreover, this is not a case of 
efficient breach. An award of compound interest will prevent the respondent from profiting by its breach at the 
expense of the appellant. 
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The judgment of the Court was delivered by

MAJOR J.

 I. Introduction

1  Whether a court has jurisdiction to award compound interest on an award for damages has been the subject of 
debate. That question, renewed in this appeal, is: can the court order the payment of compound pre- and post-
judgment interest? The [page605] trial judge in the Ontario Court (General Division) said yes but was reversed by 
the Ontario Court of Appeal.

2  Sections 128 and 129 of the Ontario Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA"), prescribe interest rates 
and methods of calculation before and after judgment and also permit a court to award other rates and methods of 
calculation in accordance with those sections.

3  Is the appellant entitled, on a breach of contract claim, to compound interest both before and after judgment? I 
conclude that it is and, as a result, the appeal is allowed.

II. Facts

4  In 1987, Reemark Sterling I Ltd. ("Reemark") planned to build a 300-unit residential condominium project in 
Scarborough, Ontario. Reemark intended to sell the units to investors. On November 12, 1987, Reemark entered 
into an agreement with the respondent, Mutual Trust Company (now Clarica Trust Company), under which the 
respondent trust company agreed to provide mortgage financing to investors to allow them to purchase the units 
from Reemark. This agreement was the Takeout Mortgage Commitment (the "TOC"). Under this arrangement, the 
respondent trust company would be entitled to interest on the loans compounded semi-annually. The aggregate 
amount available under the TOC was $36.5 million.
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5  Reemark would not receive funds pursuant to the TOC until units had been sold and the mortgages were 
arranged. In the meantime, Reemark needed money to start construction of the project. On December 1, 1988, 
Reemark and the appellant bank entered into a construction loan agreement (the "Loan Agreement") under which 
the appellant bank agreed to provide Reemark with a construction loan of $33 million for the project. The Loan 
Agreement [page606] required Reemark to repay the loan with interest equal to the appellant bank's prime lending 
rate plus one percent compounded monthly.

6  On December 16, 1988, the appellant bank, Reemark and the respondent trust company executed an 
Assignment of Takeout Financing Commitment ("TOC Assignment") by which the respondent trust company would 
pay the proceeds of the TOC to the appellant bank rather than Reemark until the construction loan was repaid.

7  On July 31, 1991, against the background of the collapsing real estate market of the early 1990s, the respondent 
trust company refused to advance funds under the TOC and declared that it would do so only if additional 
conditions were met. Following negotiations, the respondent trust company, the appellant bank and Reemark 
executed a further agreement on December 18, 1991, called the Amended Takeout Mortgage Commitment 
("ATOC"). It provided a renegotiated basis upon which the respondent was to advance the long-term mortgage 
financing to the appellant. The respondent again refused to advance funds to the appellant. The appellant 
appointed a receiver of the project and sold the building for $22.5 million, which left a significant shortfall of principal 
and accrued compound interest.

8  The appellant brought an action against the respondents for breach of contract. At trial, Farley J. found that the 
respondent had breached the TOC, the TOC Assignment, and the ATOC. He awarded damages to the appellant 
with compound interest at the rate specified in the Loan Agreement as referenced in the TOC Assignment both 
before and after the judgment. The Ontario Court of Appeal dismissed the appeal except for the question of interest 
where it substituted an order for simple interest as provided in s. 128 CJA. The difference between compound and 
simple interest on the damages awarded is approximately $5 million or more.

[page607]

III. Relevant Statutory Provisions

9  Courts of Justice Act, R.S.O. 1990, c. C.43

128.--(1) A person who is entitled to an order for the payment of money is entitled to claim and have 
included in the order an award of interest thereon at the prejudgment interest rate, calculated from the date 
the cause of action arose to the date of the order.

...

(4) Interest shall not be awarded under subsection

(1),

...

(b) on interest accruing under this section;

...

(g) where interest is payable by a right other than under this section.
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129.--(1) Money owing under an order, including costs to be assessed or costs fixed by the court, bears 
interest at the postjudgment interest rate, calculated from the date of the order.

...

(5) Interest shall not be awarded under this section where interest is payable by a right other than under 
this section.

130.--(1) The court may, where it considers it just to do so, in respect of the whole or any part of the amount 
on which interest is payable under section 128 or 129,

(a) disallow interest under either section;

(b) allow interest at a rate higher or lower than that provided in either section;

(c) allow interest for a period other than that provided in either section.

(2) For the purpose of subsection (1), the court shall take into account,

[page608]

(a) changes in market interest rates;

(b) the circumstances of the case;

(c) the fact that an advance payment was made;

(d) the circumstances of medical disclosure by the plaintiff;

(e) the amount claimed and the amount recovered in the proceeding;

(f) the conduct of any party that tended to shorten or to lengthen unnecessarily the duration of the 
proceeding; and

(g) any other relevant consideration.

IV. Judicial History

A. Ontario Court (General Division) (1998), 18 R.P.R. (3d) 213

10  The trial judge found the respondent in breach of contract for a number of reasons, namely it breached its 
takeout financing commitment and acted in bad faith on its agreement by refusing to fund the TOC in 1991 and the 
ATOC in 1992; by causing unreasonable delay in replacing its counsel; by sending out invalid requisitions when it 
knew or ought to have known that they were invalid and only used for "negotiating purposes"; and, finally, "by taking 
a position at the end of February 1992 that it was relieved of its obligations to provide takeout financing as of March 
1, 1992".

11  The trial judge held that under the TOC, the appellant would have received $36.5 million less $400,000 legal 
fees and disbursements and less a $182,500 commitment fee payable on closing of the individual mortgages for a 
net amount of $35,917,500. The appellant received proceeds from the sale of the building. Subtracting this amount 
from amounts owing on the construction loan, at the end of May 1993, meant that $11,045,200.79 of principal and 
$4,473,665.01 of interest (as per the Loan Agreement, calculated at the BAC prime rate plus one percent per 
annum compounded monthly) remained outstanding for a total of $15,518,865.80. From this amount, the trial judge 
deducted $600,000 [page609] representing the higher than expected vacancy rate for a total of $14,918,865.80 
owed by the respondent to the appellant as of June 1, 1993. The trial judge adjusted this figure by adding monthly 
compounded interest at the BAC prime rate plus one percent per annum compounded monthly, the rate provided 
for in the Loan Agreement.

12  In deciding the appropriate measure of pre-judgment and post-judgment interest, the trial judge agreed with the 
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appellant that it should be awarded the interest rate provided for in the Loan Agreement because, although it only 
intended to be an interim lender, the breach by the respondent resulted in the appellant becoming a long term 
lender which resulted in the appellant missing other investment opportunities as the money due to it was not paid 
and not available for other loans. The appellant also submitted that awarding simple interest would result in a 
windfall for the respondent as it would lend the money it owed to the appellant to customers at its usual compound 
interest rates.

13  The respondent opposed the award of compound interest for three reasons. First, the appellant's statement of 
claim did not plead compound interest. Second, the appellant did not miss investment opportunities for lack of funds 
because it could have obtained funds from its parent corporation or other lenders. Finally, the interest rate in the 
Loan Agreement should not apply to the respondent as it was not a party to the contract.

14  The trial judge rejected these arguments. He confirmed that the statement of claim could be amended at any 
stage of the proceeding and that the respondent was not prejudiced in this case by the appellant raising the issue of 
compound interest at trial as the respondent was fully aware of the issue. He decided that financial institutions could 
not borrow money without cost and that the respondent was not a stranger to the Loan Agreement but was, in 
effect, [page610] to step into the place of the appellant, as lender to Reemark.

15  Farley J. considered ss. 128 and 129 CJA, but relied on s. 130 to exercise his discretion in varying the award of 
interest. The trial judge referred to Mason C.J. and Wilson J. in Hungerfords v. Walker (1989), 171 C.L.R. 125 
(Aust. H.C.), at pp. 145-46 and at pp. 149-50, and concluded that this case involved a breach of financing with the 
attendant deprivation to the plaintiff from receiving the funds on a timely basis in accordance with the contract and 
the reciprocal benefit to the defendant in retaining and investing funds it should have paid. This led him to conclude 
that there should be a compounding provision for the pre- and post-judgment interest particularly when, as here, the 
plaintiff and the defendants are financial institutions whose business is lending money regularly at compound rates.

16  It is part of the record that each of the relevant agreements, the Loan Agreement, the TOC and the TOC 
Assignment, involved compound interest. The respondent agreed that was so but claimed that compound interest 
ceased upon its breach of the contract.

17  In summary, the trial judge determined that in 1987, Reemark began plans to build the condominium project. On 
November 12, 1987, Reemark and the respondent trust company entered into the TOC under which the respondent 
would pay Reemark most of the price of a unit and receive mortgage loan payments from investors at compound 
interest rates. On December 1, 1988, Reemark and the appellant bank entered into the Loan Agreement under 
which the appellant loaned Reemark $33 million at compound interest rates. On December 16, 1988, Reemark, the 
appellant and the respondent entered into the TOC Assignment under which Reemark assigned its rights to receive 
payments from the respondent under the TOC to the appellant until the construction loan had been repaid. Upon 
learning that the respondent would not perform its obligations pursuant to the TOC Assignment or [page611] a 
subsequent agreement between the parties, the appellant appointed a receiver of the project and sold the project 
for $22.5 million, substantially less than the appellant was owed under the Loan Agreement and TOC Assignment. 
The trial judge awarded the appellant damages equal to the shortfall plus interest at the compound rate set out in 
the Loan Agreement.

 B. Ontario Court of Appeal (2000), 184 D.L.R. (4th) 1

18  The Ontario Court of Appeal affirmed the trial judgment other than the award of compound interest. Goudge J.A. 
stated that the court cannot presume that simply because the appellant was engaged in the lending business that it 
lost profits equal to the interest rate it was entitled to under the Loan Agreement. He concluded that lost profits must 
be proved.

19  As well, Goudge J.A. held that the discretion granted to the court under s. 130 CJA to vary an interest award 
from what is prescribed under ss. 128 and 129 does not include the authority to award compound interest. He found 
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that the court's jurisdiction to award compound interest stems from the court's general equitable jurisdiction. If the 
principles of equity warrant an award of compound interest, it is, in the language of ss. 128(4)(g) and 129(5), 
"payable by a right other than under this section". As a result, this being in his view a simple breach of contract, 
equitable principles did not warrant damages at compound interest rates.

V. Issue

20  Did the trial judge have the jurisdiction to award compound pre-judgment and post-judgment interest and, if so, 
was he correct in doing so?

[page612]

VI. Analysis

A. Jurisdiction

(1) The Time-Value of Money

21  The value of money decreases with the passage of time. A dollar today is worth more than the same dollar 
tomorrow. Three factors account for the depreciation of the value of money: (i) opportunity cost (ii) risk, and (iii) 
inflation.

22  The first factor, opportunity cost, reflects the uses of the dollar which are foregone while waiting for it. The value 
of the dollar is reduced because the opportunity to use it is absent. The second factor, risk, reflects the uncertainty 
inherent in delaying possession. Possession of a dollar today is certain but the expectation of the same dollar in the 
future involves uncertainty. Perhaps the future dollar will never be paid. The third factor, inflation, reflects the 
fluctuation in price levels. With inflation, a dollar will not buy as much goods or services tomorrow as it does today 
(G. H. Sorter, M. J. Ingberman and H. M. Maximon, Financial Accounting: An Events and Cash Flow Approach 
(1990), at p. 14). The time-value of money is common knowledge and is one of the cornerstones of all banking and 
financial systems.

23  Simple interest and compound interest each measure the time value of the initial sum of money, the principal. 
The difference is that compound interest reflects the time-value component to interest payments while simple 
interest does not. Interest owed today but paid in the future will have decreased in value in the interim just as the 
dollar example described in paras. 21-22. Compound interest compensates a lender for the decrease in value of all 
money which is due but as yet unpaid because unpaid interest is treated as unpaid principal.

24  Simple interest makes an artificial distinction between money owed as principal and money owed as interest. 
Compound interest treats a dollar as a dollar and is therefore a more precise measure of [page613] the value of 
possessing money for a period of time. Compound interest is the norm in the banking and financial systems in 
Canada and the western world and is the standard practice of both the appellant and respondent.

(2) Contract Damages

25  Contract damages are determined in one of two ways. Expectation damages, the usual measure of contract 
damages, focus on the value which the plaintiff would have received if the contract had been performed. Restitution 
damages, which are infrequently employed, focus on the advantage gained by the defendant as a result of his or 
her breach of contract.

(a) Expectation Damages
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26  Generally, courts employ expectation damages where, if breach is proved, the plaintiff will be entitled to the 
value of the promised performance (S. M. Waddams, The Law of Damages (3rd ed. 1997), at p. 267).

27  See Haack v. Martin, [1927] S.C.R. 413, per Rinfret J., at p. 416:

The case is governed by the general rule applicable to all breaches of contract, and laid down as follows by 
Parke B. in Robinson v. Harman (1848) [1 Ex. 850, at p. 855].

The rule of the common law is, that where a party sustains a loss by reason of a breach of contract, he 
is, so far as money can do it, to be placed in the same situation, with respect to damages, as if the 
contract had been performed.

28  Since the value of money decreases with the passage of time, an award, at trial, to a plaintiff of the dollar 
amount he or she expected to receive had the contract been performed on time would not put the plaintiff in the 
same position as if the contract had been performed. The party would receive less than his or her expectation 
damages because of the [page614] (i) opportunity cost, (ii) risk and (iii) inflation. The plaintiff would fail to receive 
the benefit of the bargain.

29  To award the plaintiff damages equal to the value of the contract as if it had been performed on time, the court 
must first determine the dollar value of the promise to the plaintiff at the time the obligation was to have been 
performed, and then apply the appropriate interest rate and method of calculation to account for the time during 
which the plaintiff was not paid what was rightfully due.

(b) Restitution Damages

30  The other side of the coin is to examine the effect of the breach on the defendant. In contract, restitution 
damages can be invoked when a defendant has, as a result of his or her own breach, profited in excess of his or 
her expected profit had the contract been performed but the plaintiff's loss is less than the defendant's gain. So the 
plaintiff can be fully paid his damages with a surplus left in the hands of the defendant. This occurs with what has 
been described as an efficient breach of contract. In some but not all cases, the defendant may be required to pay 
such profits to the plaintiff as restitution damages (Waddams, supra, at p. 474).

31  Courts generally avoid this measure of damages so as not to discourage efficient breach (i.e., where the plaintiff 
is fully compensated and the defendant is better off than if he or she had performed the contract) (Waddams, supra, 
at p. 473). Efficient breach is what economists describe as a Pareto optimal outcome where one party may be 
better off but no one is worse off, or expressed differently, nobody loses. Efficient breach should not be discouraged 
by the courts. This lack of disapproval emphasizes that a court will usually award money damages for breach of 
contract equal to the value of the bargain to the plaintiff.

[page615]

32  However, where a sum of money is required to be paid as of a certain date, the benefit to the defendant of the 
money during the interval between when the money is owed and when the money is paid is, all other things being 
equal, exactly the same as the detriment to the plaintiff of not having that money during the same interval. This is 
not a Pareto optimal outcome, but, rather, a zero-sum outcome. The defendant's gain is the plaintiff's loss, the value 
of which, but for the defendant's breach, would have belonged to the plaintiff.

33  To prevent defendants from exploiting the time-value of money to their advantage, by delaying payment of 
damages so as to capitalize on the time-value of money in the interim, courts must be able to award damages 
which include an interest component that returns the value acquired by a defendant between breach and payment 
to the plaintiff.

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3P1-F81W-21XH-00000-00&context=
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(3) Judgment Interest in Canada

34  The history of interest at law was identified in Costello v. Calgary (City) (1997), 152 D.L.R. (4th) 453 (Alta. C.A.), 
by Picard J.A., at pp. 492-94:

The history of interest at law is long and miserly. Traditionally, pre-judgment interest generally was denied 
because it was thought usurious and the case against compound interest was considered particularly 
strong because of the (supposed) difficulty of calculation: M.A. Waldron, The Law of Interest in Canada 
(Scarborough, Ont.: Carswell, 1992) at pp. 1-10, 142. In time, at least the former rationale was abandoned 
and the harshness of the law's position was recognized. The legislative response, however, initially was 
limited. Section 28 of the Civil Procedure Act, 1833 (U.K.), 3 & 4 Will. 4, c. 42 (better known as Lord 
Tenterden's Act), merely provided for the availability of interest upon "Debts or Sums certain"... .

Of course, that is not to say that non-statutory, pre-judgment interest was entirely foreign to the common 
law. Exceptions have always existed. Most obviously, interest has long been granted when provided for by 
[page616] agreement of the parties or when implied by usage of trade: Page v. Newman (1829), 9 B. & C. 
378, 109 E.R. 140.

35  Judgment interest in Canada has had statutory authorization since 1837 with the passage of An Act for the 
further amendment of the Law, and the better advancement of Justice, 7 Wm. 4, c. 3 (U.C.). See Rowan v. Toronto 
R.W. Co. (1918), 43 O.L.R. 164 (C.A.), at p. 173. The first statute which provided for interest on judgments for debt 
or sum certain in Upper Canada was the Act to amend the Common Law Procedure Act of Upper Canada, S. Prov. 
C. 1866, 29 & 30 Vict., c. 42. The Administration of Justice Act, 1884, S.O. 1884, c. 10, provided for post-judgment 
interest in certain cases in tort and the first provision generally allowing post-judgment interest appeared in The 
Judicature Act, R.S.O. 1887, c. 44 s. 88. Today in Ontario, each of pre-judgment and post-judgment interest is 
governed by ss. 128 to 130 CJA.

(4) Interest as Compensation

36  In The Law of Interest in Canada (1992), at pp. 127-28, M. A. Waldron explained that the initial theory 
underpinning an award of judgment interest was that the defendant's conduct was such that he or she deserved 
additional punishment. The modern theory is that judgment interest is more appropriately used to compensate 
rather than punish. At pp. 127-28, she wrote:

Compensation is one of the chief aims of the law of damages, but a plaintiff who is successful in his action 
and is awarded a sum for damages assessed perhaps years before but now payable in less valuable 
dollars finds it quite obvious that he has been shortchanged. Equally obviously, payment of interest on his 
damage award from some relevant date is one way of redressing this problem.

The overwhelming opinion today of Law Reform Commissions and the academic community is that 
[page617] interest on a claim prior to judgment is properly part of the compensatory process. [Citations 
omitted.]

37  After acknowledging that historically compound interest was not available at common law, Waddams, supra, at 
p. 437, concludes that an award of compound interest should be available to courts so as to allow them to award 
full compensation to a plaintiff.

[T]here seems in principle no reason why compound interest should not be awarded. Had prompt 
recompense been made at the date of the wrong the plaintiff would have had a capital sum to invest; the 
plaintiff would have received interest on it at regular intervals and would have invested those sums also. By 
the same token the defendant will have had the benefit of compound interest.

38  Although not historically available, compound interest is well suited to compensate a plaintiff for the interval 

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-9351-JNY7-X34J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SBV1-JKB3-X429-00000-00&context=
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between when damages initially arise and when they are finally paid.

(5) Sections 128 to 130 of the Courts of Justice Act

39  Sections 128 to 130 CJA entitle a person with an award for damages to interest on the damages for the period 
between the date that the cause of action arose and the judgment ("pre-judgment interest") as well as for the period 
between the judgment and the time when payment is made in full ("post-judgment interest"). The legislation 
recognizes the unfairness of awarding a plaintiff damages, at trial, in the amount to which he or she was entitled as 
of the date that the cause of action arose, and no more for the period in between which is frequently years. Sections 
128 and 129 CJA, therefore, contain interest rates and methods of calculation to serve for pre-judgment and post-
judgment interest, respectively, in those cases for which there is no evidence of a more appropriate interest rate 
and/or method of calculation.

40  Sections 128(4)(g), 129(5) and 130 CJA, each of which allows the judge to award interest other than as 
specifically set out in ss. 128 and 129, clearly [page618] indicate that the rates and calculation methods of interest 
provided in ss. 128 and 129 are applicable in the absence of more appropriate rates and methods of calculation. 
Section 130 allows a court, where it considers it just, to vary the interest rate or the time for which interest may be 
awarded. Sections 128(4)(g) and 129(5) allow a court to award pre-judgment and post-judgment interest, 
respectively, where interest is payable by another right.

(6) Interest Payable by Another Right

41  Equity has been recognized as one right by which interest may be awarded other than as specifically stated in 
ss. 128 and 129 CJA, including an award of compound interest. (See Brock v. Cole (1983), 142 D.L.R. (3d) 461 
(Ont. C.A.); Claiborne Industries Ltd. v. National Bank of Canada (1989), 59 D.L.R. (4th) 533 (Ont. C.A.); 
Confederation Life Insurance Co. v. Shepherd (1996), 88 O.A.C. 398 (C.A.); Oceanic Exploration Co. v. Denison 
Mines Ltd., Ont. Ct. (Gen. Div.), May 8, 1998.) It is of some interest that in Air Canada v. Ontario (Liquor Control 
Board), [1997] 2 S.C.R. 581, at para. 85, approving Brock, supra, Iacobucci J. emphasized that in equity the 
awarding of compound interest is a discretionary matter. Simple breach of contract does not require moral sanction 
and is usually governed by common law, not equity.

42  In this case, the Court of Appeal recognized that the court has the jurisdiction to award compound interest under 
the court's general equitable jurisdiction and that an award of compound interest grounded in equity is, in the 
language of ss. 128(4)(g) and 129(5) "payable by a right other than under this section". The Court of Appeal found 
that equity did not apply and therefore the court had no jurisdiction to award compound interest. Implicit in their 
holding was that the only "right other than under this section" was the right to receive compound interest in equity. 
This is not so, as a common law right of interest can be an "other right".

[page619]

43  The common law right in contract law to be awarded expectation damages is another such other right. As noted 
in Westdeutsche Landesbank Girozentrale v. Islington London Borough Council, [1996] 2 All E.R. 961 (H.L.), at p. 
969, the power to award compound interest was not traditionally available at common law, although it is now. This 
is so because, as our jurisprudence demonstrates, the common law has been able to grow and adapt to changing 
conditions. In Friedmann Equity Developments Inc. v. Final Note Ltd., [2000] 1 S.C.R. 842, 2000 SCC 34, at para. 
42, this Court outlined the following conditions where the rules of common law may be changed if necessary:

(1) to keep the common law in step with the evolution of society,

(2) to clarify a legal principle, or

(3) to resolve an inconsistency.

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJW1-K0HK-2233-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJX1-JYYX-60KF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SCX1-FCSB-S20J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M3W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-FC1F-M45G-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-FC1F-M45G-00000-00&context=
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It warned that the changes should be incremental, and their consequences capable of assessment.

44  Compound interest is no longer commonly thought to be, in the language quoted in Costello, supra, at pp. 492-
93, usurious or to involve prohibitively complex calculations. Compound interest is now commonplace. Mortgages 
are calculated using compound interest, as are most other loans, including such worthy endeavours as student 
loans. The growth of a company or a country's gross domestic product over a period of years is often stated in 
terms of an annually compounded rate. The bank rate, which garners much attention as an indicator of the health 
and direction of the economy, is a compound interest rate. It is for reasons such as these that the common law now 
incorporates the economic reality of compound interest. The restrictions of the past should not be used today to 
separate the legal system from the world at large.

45  If the court was unable to award compound interest on the breach of a loan which itself bore [page620] 
compound interest, it would be unable to adequately award the plaintiff the value he or she would have received 
had the contract been performed. To keep the common law current with the evolution of society and to resolve the 
inconsistency between awarding expectation damages and the courts' past unwillingness to award compound 
interest, that unwillingness should be discarded in cases requiring that remedy for the plaintiff to realize the benefit 
of his or her contract.

46  A contrary rule would lead to inequity and provide incentives to breach contracts. If courts were restricted to 
simple interest in assessing damages for breach of contract, an apparent abuse could occur in the following way. 
Money lent at compound interest would accrue compound interest until there was a breach of contract by the 
borrower. The lender would then sue and only be entitled to simple interest on the judgment. This would encourage 
borrowers not to repay loans. Contract law is not the enemy of parties to an agreement but, rather, their servant. It 
should not frustrate their mutually agreed intentions but, instead, absent overriding policy concerns, should permit 
those parties to obtain the benefit of their intended agreement.

47  I find support for these conclusions in Hadley v. Baxendale (1854), 9 Ex. 341, 156 E.R. 145. In Hadley the Court 
of Exchequer was confronted with the issue of the proper measure of damages for a breach of contract. In that 
case, the plaintiffs, who owned a flour mill in Gloucester, sent a broken shaft, without which the mill was inoperable, 
to the Gloucester office of the defendants, who were common carriers. The shaft was to be taken to Greenwich to 
serve as a model to make a new one. The plaintiffs sued the defendants for failing to deliver the shaft to Greenwich 
within a reasonable time. Plaintiffs sought profits which were lost because the mill was inoperable. At p. 151, 
[page621] Alderson B. explained the general rule of contract damages:

"There are certain established rules," this Court says, in Alder v. Keighley (15 M. & W. 117), "according to 
which the jury ought to find." And the Court, in that case, adds: "and here there is a clear rule, that the 
amount which would have been received if the contract had been kept, is the measure of damages if the 
contract is broken."

Now we think the proper rule in such a case as the present is this: -- Where two parties have made a 
contract which one of them has broken, the damages which the other party ought to receive in respect of 
such breach of contract should be such as may fairly and reasonably be considered either arising naturally, 
i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably 
be supposed to have been in the contemplation of both parties, at the time they made the contract, as the 
probable result of the breach of it.

48  The court held that the unreasonable delay of delivery of the shaft to the engineer would not necessarily lead to 
the cessation of operations of the mill. The plaintiffs might have had a substitute shaft which could have been used 
in the interim. The court found for the defendants, holding that the stoppage of milling did not naturally arise from 
the delay in delivery nor was this result and the concomitant cost to the plaintiff in the contemplation of both parties 
at the time they made the contract.
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49  With respect to the failure to repay the loan in this appeal when due, it cannot be said that the cost of such 
delay was not in the contemplation of both parties at the time they made the contract, particularly as both parties 
were in the business of lending. A loan agreement with a specified interest rate is an agreement between parties on 
the cost of borrowing money over a period of time. Absent exceptional circumstances, the interest rate which had 
governed the loan prior to breach would be the [page622] appropriate rate to govern the post-breach loan. The 
application of a lower interest rate would be unjust to the lender.

50  This analysis applies equally to pre-judgment interest and post-judgment interest. Pre-judgment interest is 
necessary to compensate a plaintiff for the period from when the money was initially owed until the date of the 
judgment. Contract law principles may require such interest to be compounded so as to award the plaintiff the 
benefit of the bargain. Damage awards, however, are not necessarily paid at the date judgment is rendered. 
Contract law entitles the plaintiff to the full value of the benefit of the bargain at the time payment is finally made. 
Where the parties have earlier agreed on a compound rate of interest, or there are circumstances warranting it, it 
seems fair that a court have the power to award compound post-judgment interest as damages to enable the 
plaintiff to be fully compensated when the award is finally paid.

51  Additionally, it would be illogical and unfair to the plaintiff to change to a simple rate of interest charged upon the 
judgment at the post-judgment phase. This would delay but not eliminate the period when the defendant gains a 
benefit that belongs to the plaintiff by not paying compound interest. It would encourage the defendant to delay 
paying the judgment award. As noted above, equity is another jurisdiction under which compound interest may be 
ordered in accordance with s. 129(5) CJA. In light of the illogical and inequitable result that would be occasioned by 
refusing to extend an award of compound interest to the post-judgment phase, in addition to common law remedies, 
it may be appropriate to extend that award on equitable grounds where it has been already determined that 
compound interest was part of the damages for breach in the pre-judgment phase.

52  The court's common law power to award damages flows from the application of contract law. In addition, ss. 
128(4)(g) and 129(5) CJA, provide [page623] statutory authority to award compound pre-judgment and post-
judgment interest according to this common law power. The court also has an equitable power to award compound 
interest, as has traditionally been done in cases of, inter alia, wrongful retention of funds and s. 129(5) CJA 
provides statutory authority to award compound post-judgment interest according to this equitable power.

 B. Was the Court Below Correct to Award Compound Interest?

53  At trial, Farley J. found that the respondent had breached the TOC and the TOC Assignment. Under the TOC 
Assignment, the parties agreed that the respondent would pay to the appellant money owed under the TOC by the 
respondent to Reemark until the construction loan from the appellant to Reemark had been repaid. The Loan 
Agreement was incorporated by reference in the TOC Assignment, including the compound interest rate.

54  The respondent submitted that the appellant had not pleaded damages at compound interest, this was raised at 
the trial where the trial judge determined that there was no prejudice to the respondent by raising that issue as the 
appellant at the time had the ability if requested by the respondent to call evidence on the question of what the 
interest component of the damages should be. The manner in which a trial should proceed is properly left to the 
discretion of the trial judge, and, absent prejudice or error, an appellate court should not lightly interfere.

55  An award of compound pre- and post-judgment interest will generally be limited to breach of contract cases 
where there is evidence that the parties agreed, knew, or should have known, that the money which is the subject 
of the dispute would bear compound interest as damages. It may be awarded as consequential damages in other 
cases [page624] but there would be the usual requirement of proving that damage component.

56  The award by the trial judge considered both the expectation and restitution aspects of damages.
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(1) Expectation Damages

57  From the date of the TOC Assignment until the repayment of the construction loan, the funds to be paid by the 
respondent accrued interest at the interest rate set forth in the Loan Agreement which was the appellant's prime 
lending rate plus one percent compounded monthly. This was included by reference in the TOC Assignment. This 
was the cost of that loan.

58  The respondent breached the TOC Assignment by failing to repay the construction loan. This breach caused 
the outstanding balance of the loan to increase at the compound interest rate specified in the Loan Agreement. Had 
that loan been paid in accordance with the TOC Assignment, the appellant would have received the initial principal 
amount of the loan plus interest at the appellant's prime lending rate plus one percent over the entire period from 
the date interest first accrued until the date of payment in full compounded monthly. Any lesser amount would fail to 
award the appellant the agreed-upon time-value of its money.

(2) Restitution Damages

59  The respondent is a financial institution whose business is to make loans at compound interest. At the hearing, 
it was clear that loans made by the respondent since the time of the breach of contract would have been made at 
compound interest. The trial judge found that as the real estate market [page625] collapsed, the respondent was 
under pressure from each of the Office of the Superintendent of Financial Institutions and the Office of the Ministry 
of Financial Institutions at a time when the respondent needed the approval of these regulatory bodies to increase 
its multiplier and avoid any reduction of its capital base by the removal from it of any deemed "troubled" loans. 
Having fallen below the required ratio of capital to loans, it is reasonable to conclude that the money which should 
have been paid to the appellant was used by the respondent to support loans already made at compound interest 
rates.

60  If required to pay damages at only simple interest, the respondent would have earned compound interest on the 
appellant's money while paying only simple interest. By breaching the contract, the respondent would have 
conferred on itself a profit which the contract envisaged for the appellant.

61  This is not a case of efficient breach. The respondent's gains have come at the appellant's expense. An award 
of compound interest will prevent the respondent from profiting by its breach at the expense of the appellant. The 
award of the trial judge yields a satisfactory result with respect to both expectation damages and restitution 
damages.

VII. Conclusion

62  The courts have the jurisdiction to award pre-judgment and post-judgment interest at both common law and 
equity. Sections 128(4)(g) and 129(5) CJA allow courts to award interest by means of these powers as a substitute 
for the interest prescribed by those sections. This is such a case. As a result, the order of the Court of Appeal is set 
aside and the trial judgment restored. Accordingly, the appeal is allowed. The appellant is entitled to costs 
throughout.

[page626]

Solicitors for the appellant: Borden Ladner Gervais, Toronto. Solicitors for the respondent: Lerner & Associates, 
Toronto.
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Application by judges for judicial review of the government's response to the Judicial Compensa-
tion Committee's recommendations. The applicant and respondent government made submissions to 
the JCC regarding salaries and benefits payable for 2008, 2009 and 2010. The government simply 
recommended any increase be minimal, but provided no figures or information. The JCC issued a 
report after the hearing and the Standing Committee met to consider it. The Standing Committee 
accepted some recommendations, rejected others and substituted others. The JCC had recommended 
a five per cent increase for salaries. The government rejected the recommendation and substituted a 
2.9 per cent increase for 2009 and one per cent for 2010. The government rejected the recommenda-
tion for salary differentials of eight and five per cent for Chief and Associate Chief Judges and ap-
plied the same percentage increases it applied for other judges. The government rejected the rec-
ommendation of interest on salary increases and failed to address the recommendations on the im-
plementation date for maternity and parental leave policy changes and recommendations on insur-
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HELD: Application allowed. The JCC's recommendations were not binding. The government was 
entitled to deference but had to provide a rational basis for departing from the JCC's recommenda-
tions. Instead of assisting the JCC in arriving at the appropriate compensation increases, the gov-
ernment took the position it had to protect its own interests in salary bargaining that would occur in 
other public sector positions. In doing so, the government acted in bad faith and failed to recognize 
that judges were different from civil servants and bureaucrats. The government did not weigh the 
six factors under the Act and did not offer any justification for its position. The government ignored 
salary averages from the other three provinces and the Standing Committee adopted a motion to re-
ject the recommendation that had been prepared before the hearing even began. The JCC's reason-
ing was sound and the government's response to salary increase and differential recommendations 
was not rational. The government's jurisdictional challenge to the JCC's recommendation on interest 
was not legitimate and its rejection of the recommendation on the basis the JCC had never recom-
mended interest before was not sound. The government now conceded April 1, 2008 was the ap-
propriate implementation date for policy changes and advised it was not seeking to increase parking 
fees. Given the government's show of bad faith, matters would not be referred back and the gov-
ernment was directed to implement the recommendations on insurance and premiums it had over-
looked.  
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[Editor's note: An addendum was released by the Court on March 14, 2012; the corrections have been made to the text and the addendum is 
appended to this document.] 

J.J. OLIPHANT J.:-- 

INTRODUCTION AND RELEVANT UNDERLYING FACTS 
1     There is an overarching theme to the application now before me, which theme has to do with 
democracy, the rule of law, the independence of the judiciary and, perhaps most importantly, the 
constitutional obligation of the government to respect and adhere to both the letter and the spirit of a 
law it enacted, which law has as one of its objectives the enhancing of the independence of the judi-
ciary. 

2     A dispute between the applicants ("the judges") and the respondents ("the government") re-
lated to salaries and some specific benefits brings the parties before me. 
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3     By way of application, the judges seek a determination of their rights pursuant to the Consti-
tution of Canada, The Provincial Court Act, C.C.S.M. c. C275 ("the Act"), the reports of the Judi-
cial Compensation Committees of 2005 and 2008, resolutions of the Standing Committee on Legal 
and Legislative Affairs and the Legislature, various forms of declaratory relief and an order to 
compel the government to implement certain recommendations of the 2008 Judicial Compensation 
Committee (the "JCC"), which recommendations the judges say the government has either refused 
to adopt or failed to consider. 

4     There is no dispute between the parties as to the relevant, underlying facts. 

5     On May 7, 2008, pursuant to the provisions of section 11.1(2) of the Act, the Lieutenant 
Governor in Council appointed a JCC to investigate report and make recommendations respecting 
salaries and benefits to be paid to the judges for the fiscal years 2008, 2009 and 2010. 

6     The judges and the government each made written submissions to the JCC, which convened a 
hearing that was conducted from August 18 to 20, 2008 inclusive. If the proceedings before the JCC 
were recorded, there is no transcript of those proceedings. 

7     During the course of the hearing conducted by the JCC, in keeping with instructions he had 
received, counsel for the government advanced no specific salary figure for the 2008 fiscal year, 
which ran from April 1, 2008 to March 31, 2009. The government recommended that any increase 
awarded "should be minimal". 

8     Nor did the government provide the JCC with information relative to its position regarding 
public sector bargaining or settlement patterns in the public or private sector for any of the years 
2008, 2009 or 2010. See the cross-examination of Mr. Douglas Cieszynski ("Mr. Cieszynski"), the 
Director of Labour Relations, Treasury Board Secretariat, pp. 66-67. 

9     From the evidence before me, it appears that the government was content to leave it to the 
JCC to make its recommendations as to the appropriate salary levels to be paid to the judges, on the 
basis of the evidence adduced and the factors it was required to consider pursuant to the Act, over 
the course of its three year mandate. What the government did attempt to do was to influence the 
JCC in how it should make the requisite determination regarding salary. This was acknowledged by 
Mr. Cieszynski, when he was cross-examined upon an affidavit he swore. See the 
cross-examination of Mr. Cieszynski, p. 63, Q. 253. 

10     In addition to the written submissions made by the parties to the JCC, four witnesses testi-
fied with each of the parties calling an economist and an actuary to give evidence. 

11     Both the judges and the government told the JCC that it should consider salary information 
that became available after the conclusion of the hearing but before the JCC issued its Report. The 
government's submission was a bit more specific in that it said the JCC should consider information 
that became available after the hearing concluded until the date upon which the JCC certified a des-
ignated average, as required by s. 11.1(17) of the Act. 

12     By operation of law, the JCC was required to submit its Report on or before November 7, 
2008 to the Minister, the Chief Judge, the Associate Chief Judges and the judges. 

13     On October 21, 2008, the Chairperson of the JCC wrote to the parties to ascertain whether 
they wished to make any further submissions to the committee in light of alarming developments 
regarding the economy that had occurred subsequent to the conclusion of the hearing in August. 
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14     Both the judges and the government made submissions as requested. Neither party changed 
its position on the various aspects of compensation despite the economic developments. 

15     The parties provided certain updated information regarding judicial salaries and other in-
formation to the JCC on December 11, 2008 and on January 6, 2009. 

16     The JCC issued its Report and Recommendations on June 9, 2009 ("the JCC Report") (see 
Exhibit 26 to the affidavit of The Honourable Chief Judge Ken Champagne, of the Provincial Court 
of Manitoba, sworn May 14, 2010 ("the Champagne affidavit")). The JCC Report included concur-
ring comments by the nominee of the judges and a dissent by the nominee of the government. 

17     The JCC made recommendations with respect to various aspects of judicial compensation 
including judicial salaries, salary differentials for administrative judges, interest to be payable on 
the retroactive salary recommendation, extended health benefits, life insurance, maternity and pa-
rental leave, parking and costs. 

18     The JCC Report was tabled in the Legislature on September 28, 2009. The Standing Com-
mittee on Legal and Legislative Affairs ("the Standing Committee") met to consider the JCC Report 
on October 26, 2009. 

19     At the outset of the meeting of the Standing Committee, counsel for the judges made a 
presentation and answered questions asked of her by various members of the Standing Committee. 
Counsel for the judges submitted certain documents to the Standing Committee. In total, counsel's 
submission took approximately one hour. 

20     At the conclusion of counsel's presentation, and without adjourning, copies of a motion in 
writing were distributed to members of the Standing Committee. The motion was moved by the 
Honourable Rosann Wowchuk, the then Minister of Finance in the government, and subsequently 
passed by a unanimous vote of that Committee. The proceedings of the Standing Committee were 
recorded and are to be found as Exhibit 31 to the Champagne affidavit. 

21     The motion passed by the Standing Committee was divided into three schedules. The first 
schedule is a list of the recommendations of the JCC accepted by the Standing Committee. The 
second schedule is a list of the recommendations that were rejected by the Standing Committee and 
the reasons advanced for those rejections. The third schedule is a list of recommendations made by 
the Standing Committee in substitution for recommendations made by the JCC. 

22     The Report of the Standing Committee ("the Report") was presented in the Legislature on 
December 1, 2009. The Legislature voted to concur with the Report on December 14, 2009. 

23     On or about November 20, 2009, the judges received retroactive payments of the binding 
salary increase recommended by the JCC effective April 1, 2008. This increase was applied retroac-
tively to all judges who were on the bench as at the April 1, 2008 date, including those who had 
since retired. 

24     On or about March 12, 2010, judges began to receive the salary which the government sub-
stituted for that recommended by the JCC effective April 1, 2009. This increase was applied retro-
actively to all judges who were on the bench as at April 1, 2009 including those who had since re-
tired. 

25     No government in Canada has ever varied or rejected a recommendation made by a JCC in 
order to implement something more generous than was recommended by the relevant JCC. All re-
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jections or variations made had the effect of reducing the salary or other benefits recommended by 
the relevant JCC. See para52 of the Champagne affidavit. 

THE ISSUES 

26     The parties agree that the following are the issues for me to determine: 
 

1.  What is the legal test to be applied in reviewing the government's response 
to the recommendations of the 2008 JCC? 

2.  In applying the legal test: 
 

(a)  has the government provided a constitutionally adequate and legiti-
mate reason for rejecting recommendations of the 2008 JCC includ-
ing recommendations regarding: 

 
(i)  judicial salaries for the fiscal years 2009 and 2010; 
(ii)  the salary differentials payable to administrative judges; 
(iii)  interest payable on the retroactive salary recommendations; 
(iv)  life insurance; and 
(v)  parking rates; 

 
(b)  has the government relied upon a reasonable, factual foundation in 

its reasons for rejecting recommendations of the 2008 JCC; 
(c)  viewed globally, has the commission process been respected and 

have the purposes of the JCC - preserving judicial independence and 
depoliticizing the setting of judicial remuneration - been achieved? 

 
3.  If the legal standard has not been met, what is the appropriate remedy? 
4.  Is the recommendation from the 2005 JCC regarding the cost of premiums, 

which recommendation was repeated by the 2008 JCC, capable of imple-
mentation and if so, has it been implemented? 

5.  What cost award is appropriate in the circumstances? 

APPLICABLE STATUTE LAW 

27     The applicable statute law is to be found in s. 11.1 of the Act, the relevant portions of which 
read as follows: 

Definitions 
 

11.1(1)  In this section, 
 

 "associate chief judge's designated average" means, for a year in which a com-
pensation committee is appointed, the average of three annual salary rates, one 
for each of New Brunswick, Nova Scotia and Saskatchewan, being paid on April 
1 of that year to the associate chief judges of the provincial courts of those prov-
inces; ("traitement désigné du juge en chef adjoint ") 
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 "chief judge's designated average" means, for a year in which a compensation 
committee is appointed, the average of three annual salary rates, one for each of 
New Brunswick, Nova Scotia and Saskatchewan, being paid on April 1 of that 
year to the chief judges of the provincial courts of those provinces; ("traitement 
désigné du juge en chef ") 

 
 "compensation committee" means a Judicial Compensation Committee appointed 

under subsection (2); ("comité chargé de la rémunération ") 
 

 "judge's designated average" means, for a year in which a compensation com-
mittee is appointed, the average of three annual salary rates, one for each of New 
Brunswick, Nova Scotia and Saskatchewan, being paid on April 1 of that year to 
the full-time judges of the provincial courts of those provinces, other than the 
chief judge or the associate chief judges. ("traitement désigné du juge ") 

 
 Compensation committee appointed 

 
 11.1(2) On or before April 1, 2002 and on or before April 1 in every third year 

after 2002, a compensation committee, to be known as the Judicial Compensation 
Committee, must be appointed by the Lieutenant Governor in Council in ac-
cordance with subsections (5) to (10). 

 
 Review by compensation committee 

 
 11.1(3) A compensation committee shall investigate, report and make recom-

mendations with respect to the following: 
 

(a)  the salaries to be paid to 
 

(i)  the Chief Judge, 
(ii)  an Associate Chief Judge, and 
(iii)  a judge of the court, other than the Chief Judge or an Associate Chief 

Judge; and 
 

(b)  the benefits to be paid, including pensions, vacations, sick leave, disability 
benefits, travel expenses and allowances, to the Chief Judge, an Associate 
Chief Judge and a judge of the court. 

 
 Effective period of recommendations 

 
 11.1(4) The recommendations of a compensation committee must be made for 

the fiscal year of the government that begins on April 1 of the year in which the 
compensation committee is appointed, and for each of the next two fiscal years. 

 
 ... 
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 Conduct of review by compensation committee 
 

 11.1(13) To the greatest extent possible, a compensation committee must conduct 
its review in an inquisitorial manner, assessing evidence it determines is relevant 
and necessary to enable it to make the recommendations referred to in subsection 
(3). 

 
 Powers of compensation committee 

 
 11.1(14) A compensation committee 

 
(a)  may interview persons, examine records and documents and make inquir-

ies as the compensation committee considers necessary; 
(b)  may establish its own rules of practice and procedure for the inquiries, in-

terviews and examinations referred to in clause (a) and for the conduct of 
hearings; and 

(c)  has the powers, protection and privileges of commissioners under Part V of 
The Manitoba Evidence Act. 

... 

Factors to be considered 
 

 11.1(16) In making its report and recommendations, the compensation committee 
must consider the following factors: 

 
(a)  the nature of the judges' role and the independence of the judiciary; 
(b)  the need to attract and retain excellent applicants to the judiciary and the 

statistics with respect to the recruitment, retention, resignation and retire-
ment of judges; 

(c)  the need to provide fair and reasonable compensation for judges in light of 
prevailing economic conditions in Manitoba and the overall economic and 
financial state of the Manitoba economy; 

(d)  the principle that public resources must be managed efficiently and effec-
tively in the context of the government's current financial position; 

(e)  the cost of living and the growth or decline in real per capita income in 
Manitoba; 

(f)  the manner in which the compensation package paid to judges in Manitoba 
compares to judicial compensation packages in other jurisdictions in Can-
ada, having regard to the differences between jurisdictions. 

 
 Salary information required in the report 

 
 11.1(17) The compensation committee's report must set out the following infor-

mation as to salaries paid to judges on April 1 of the year in which the compen-
sation committee is appointed: 
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(a)  with respect to the provincial courts of New Brunswick, Nova Scotia and 
Saskatchewan, the salary of the chief judge, the salary of an associate chief 
judge, and the salary of a full-time judge, for each of those courts; 

(b)  the chief judge's designated average; 
(c)  the associate chief judge's designated average; 
(d)  the judge's designated average. 

 
 Chairperson to certify salary comparisons for three year period 

 
 11.1(18) In the report of the compensation committee, the chairperson must cer-

tify, for the fiscal year in which the compensation committee is appointed and for 
each of the next two fiscal years, 

 
(a)  the salary recommended for the Chief Judge for each year, and whether 

that salary is equal to or less than the chief judge's designated average, or 
whether it is more than the chief judge's designated average; 

(b)  the salary recommended for an Associate Chief Judge for each year, and 
whether that salary is equal to or less than the associate chief judge's des-
ignated average, or whether it is more than the associate chief judge's des-
ignated average; 

(c)  the salary recommended for a judge of the court, other than the Chief 
Judge or an Associate Chief Judge, for each year, and whether that salary 
is equal to or less than the judge's designated average, or whether it is more 
than the judge's designated average. 

 
 Reasons for recommendations required 

 
 11.1(19) The compensation committee must give reasons for each of its recom-

mendations. 
 

 Report given to minister and judges 
 

 11.1(20) Within 180 days after the compensation committee is appointed, it must 
give its report, including recommendations, to the minister, the Chief Judge, the 
Associate Chief Judges and the judges of the court. Until the report is tabled in 
the Legislative Assembly, it is confidential and must not be made public or dis-
closed to a person outside the government or the provincial judiciary. 

 
 Request to clarify report 

 
 11.1(21) Within seven days after the report of the compensation committee is 

submitted, the chief judge, an associate chief judge, a judge of the court or the 
minister, may request the compensation committee to clarify the report or a part 
of it. The compensation committee must consider the request and provide any 
clarification to the persons who received the report under subsection (20) within 
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15 days after the request is made. The report is not considered to be submitted 
until the clarification is provided. 

 
 Minister to table report 

 
 11.1(22) The minister shall table the report of the compensation committee in the 

Assembly within 15 days after it is submitted if the Assembly is sitting, or if it is 
not, within 15 days after the beginning of the next sitting. 

 
 When recommendations re salaries are binding 

 
 11.1(23) For each year for which the compensation committee makes recom-

mendations, the following recommendations are binding on both the government 
and the judges: 

 
(a)  the salary recommended for the Chief Judge for the year, if the chairperson 

of the compensation committee certifies with respect to that year that the 
recommended salary is equal to or less than the chief judge's designated 
average; 

(b)  the salary recommended for an Associate Chief Judge for the year, if the 
chairperson of the compensation committee certifies with respect to that 
year that the recommended salary is equal to or less than the associate 
chief judge's designated average; 

(c)  the salary recommended for a judge of the court other than the Chief Judge 
and an Associate Chief Judge, for the year, if the chairperson of the com-
pensation committee certifies with respect to that year that the recom-
mended salary is equal to or less than the judge's designated average. 

 
 Referral to standing committee 

 
 11.1(24) Within 20 days after the report of the compensation committee is tabled, 

the recommendations of the compensation committee, except those that are 
binding on the government under subsection (23), must be referred to a standing 
committee. 

 
 Completing report 

 
 11.1(25) The standing committee must complete its report to the Assembly with-

in 120 days after the date of referral. 
 

 Reporting to Assembly 
 

 11.1(26) The chairperson of the standing committee must present the report to 
the Assembly within five days after the report is completed if the Assembly is 
sitting, or if it is not, within five days after the beginning of the next sitting. 
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 Report of standing committee re recommendations 
 

 11.1(27) With respect only to those recommendations of the compensation com-
mittee that have been referred to it, the standing committee may in its report 

 
(a)  accept one or more of the recommendations; 
(b)  reject one or more of the recommendations; or 
(c)  reject one or more of the recommendations and set the salaries or benefits that 

are to be substituted for the salaries or benefits proposed by the rejected recom-
mendations; 

 
 and if the standing committee rejects a recommendation, it must provide reasons 

for each recommendation rejected. 
 

 Implementing recommendations if vote in Assembly 
 

 11.1(28) If a vote of concurrence takes place in the Assembly within 21 days af-
ter the standing committee's report is presented, the recommendations respecting 
salaries and benefits that are contained in the report of the standing committee 
and concurred in by the Assembly must be implemented in accordance with the 
vote. 

 
 Implementing recommendations if no vote in Assembly 

 
 11.1(29) If no motion of concurrence is voted on in the Assembly within 21 days 

after the standing committee's report is presented, the recommendations of the 
compensation committee respecting salaries and benefits must be implemented. 

 
 Adjusting time periods 

 
 11.1(3) Any time period within which the standing committee or the Assembly 

must act under this section 
 

(a)  shall, if the Assembly is dissolved, be suspended until 15 days after the 
beginning of the first session of the next Assembly; and 

(b)  may be extended, by resolution of the Assembly, for a period of time that 
is reasonably necessary to respond to dire and exceptional circumstances 
confronting the Assembly or the government. 

 
 Implementation by government 

 
 11.1(31) The government must, with due diligence and reasonable dispatch, take 

whatever steps are necessary to implement the recommendations referred to in 
subsections (23), (28) and (29). 

APPLICABLE CASE LAW 
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28     The seminal case that deals with the issues before me is that of Reference re Remuneration 
of Judges of the Provincial Court of Prince Edward Island, Reference re Independence and Impar-
tiality of Judges of the Provincial Court of Prince Edward Island, R. v. Campbell; R. v. Ekmecic; R. 
v. Wickman, Manitoba Provincial Judges Assn. v. Manitoba (Minister of Justice), [1997] 3 S.C.R. 3 
("the Reference decision"). 

29     Prior to the delivery of the Reference decision, supra, Manitoba had in place a process in-
volving an independent JCC very similar to the one in place now for determining judges' salaries 
and other benefits. 

30     What brought the issues before the court on that occasion was a roll-back of judicial salaries 
by the government without reference to the process it had created. Also, there was an issue pertain-
ing to the closing of the courts, unilaterally by the executive branch of government, on given dates. 
Those dates were known as "Filmon Fridays". 

31     At para238, of the Reference decision, Lamer C.J., writing for the majority, had this to say 
about the conduct of the government: 
 

 238 I now turn to the highly inappropriate conduct of the Manitoba provincial 
government, in the time period following the implementation of the salary reduc-
tions in that province. This conduct represents either an ignorance of, or a com-
plete disrespect for judicial independence. 

32     Chief Justice Lamer was speaking of an attempt by the government to coerce the judges into 
engage in salary negotiations which he described as "clearly unacceptable". See para240. 

33     Lamer C.J. had this to say at paras245 and 246: 
 

 245 The overall picture which emerges is that the Government of Manitoba initi-
ated negotiations with the Manitoba Provincial Judges Association, the purpose 
of which was to set salaries without recourse to the independent, effective, and 
objective process centred on the JCC. Moreover, when the judges would not 
grant the government an assurance that they would not launch a constitutional 
challenge to Bill 22, the government threatened to abandon the joint recommen-
dation. 

 
 246 The facts of this appeal vividly illustrate why salary negotiations between 

the judiciary and the other branches of government are unconstitutional. Negotia-
tions force the organs of government to engage in conduct which is inconsistent 
with the character of the relationship between them. For example, the Manitoba 
government relied on pressure tactics of the sort which are characteristic of sala-
ry negotiations. Those tactics created an atmosphere of acrimony and discord, 
and were intended to induce a concession from the judiciary. Alternatively, the 
judiciary may have responded with a pressure tactic of its own. The expectations 
of give and take, and of threat and counter-threat, are fundamentally at odds with 
judicial independence. They raise the prospect that the courts will be perceived as 
having altered the manner in which they adjudicate cases, and the extent to which 
they will protect and enforce the Constitution, as part of the process of securing 
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the level of remuneration they consider appropriate. In this light, the conduct of 
the Manitoba government was unacceptable. 

34     Lamer C.J. spoke about the necessity for having an independent bodies such as the JCC for 
determining changes to judicial remuneration at para166 where he stated: 

166 Although provincial executives and legislatures, as the case may be, are constitutionally per-
mitted to change or freeze judicial remuneration, those decisions have the potential to jeopardize 
judicial independence. The imperative of protecting the courts from political interference through 
economic manipulation is served by interposing an independent body -- a judicial compensation 
commission -- between the judiciary and the other branches of government. The constitutional func-
tion of this body is to depoliticize the process of determining changes or freezes to judicial remu-
neration. This objective would be achieved by setting that body the specific task of issuing a report 
on the salaries and benefits of judges to the executive and the legislature, responding to the particu-
lar proposals made by the government to increase, reduce, or freeze judges' salaries. 

35     According to Lamer C.J., there are three imperative criteria that these independent bodies, 
which he referred to as "commissions", must meet. Those criteria are referred to at para169, where 
Lamer C.J. said: 
 

 169 The commissions charged with the responsibility of dealing with the issue of 
judicial remuneration must meet three general criteria. They must be independ-
ent, objective, and effective. I will address these criteria in turn, by reference, 
where possible, to commissions which already exist in many Canadian provinces 
to set or recommend the levels of judicial remuneration. 

36     In order to be effective, the report of a body established to make recommendations regarding 
judicial remuneration must be meaningfully effective. See para175. 

37     For such a report to be meaningfully effective there is a requirement that the government 
respond to the report in a timely fashion. Lamer C.J. said this at paras179 and 180: 
 

 179 What judicial independence requires is that the executive or the legislature, 
whichever is vested with the authority to set judicial remuneration under provin-
cial legislation, must formally respond to the contents of the commission's report 
within a specified amount of time. Before it can set judges' salaries, the executive 
must issue a report in which it outlines its response to the commission's recom-
mendations. If the legislature is involved in the process, the report of the com-
mission must be laid before the legislature, when it is in session, with due dili-
gence. If the legislature is not in session, the government may wait until a new 
sitting commences. The legislature should deal with the report directly, with due 
diligence and reasonable dispatch. 

 
 180 Furthermore, if after turning its mind to the report of the commission, the 

executive or the legislature, as applicable, chooses not to accept one or more of 
the recommendations in that report, it must be prepared to justify this decision, if 
necessary in a court of law. The reasons for this decision would be found either 
in the report of the executive responding to the contents of the commission's re-
port, or in the recitals to the resolution of the legislature on the matter. An unjus-
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tified decision could potentially lead to a finding of unconstitutionality. The need 
for public justification, to my mind, emerges from one of the purposes of s. 
11(d)'s guarantee of judicial independence -- to ensure public confidence in the 
justice system. A decision by the executive or the legislature, to change or freeze 
judges' salaries, and then to disagree with a recommendation not to act on that 
decision made by a constitutionally mandated body whose existence is premised 
on the need to preserve the independence of the judiciary, will only be legitimate 
and not be viewed as being indifferent or hostile to judicial independence, if it is 
supported by reasons. 

38     The Supreme Court of Canada reiterated the fundamental principles of the commission pro-
cess articulated in the Reference decision as they pertain to the nature of compensation commis-
sions and their recommendations, the government's obligation to respond, and the scope of judicial 
review of the government's response and the related remedies in Provincial Court Judges' Assn. of 
New Brunswick v. New Brunswick (Minister of Justice); Ontario Judges' Assn. v. Ontario (Man-
agement Board); Bodner v. Alberta; Conférence des juges du Québec v. Quebec (Attorney Gen-
eral); Minc v. Quebec (Attorney General), 2005 SCC 44; [2005] 2 S.C.R. 286 ("Bodner"). 

39     The court stated at para14 of Bodner, supra, that the focus of the compensation commission 
is on identifying the appropriate level of remuneration for the judicial office in question. 

40     That compensation commissions must be independent, objective and effective is a constitu-
tional requirement. (See para16 of Bodner.) The commission's work must have a meaningful effect 
on the process of determining judicial compensation. That does not mean, however, that the com-
mission's recommendations are binding on government. What it does mean is that government can 
depart from the commission's recommendation as long as it justifies that decision with rational rea-
sons, which must be included in the government's response to the commission's recommendations. 

41     The court made it clear at para20 of Bodner that decisions about the allocation of resources 
belong to Legislatures and to the executive. That said, as the court observed at para22, the power 
vested in government to determine judicial compensation is not absolute. 

42     Because one of the major issues before me is the nature of the government's response to the 
recommendations of the JCC, it is important to bear in mind what the court had to say at paras23-27 
of Bodner: 
 

 23 The commission's recommendations must be given weight. They have to be 
considered by the judiciary and the government. The government's response must 
be complete, must respond to the recommendations themselves and must not 
simply reiterate earlier submissions that were made to and substantively ad-
dressed by the commission. The emphasis at this stage is on what the commis-
sion has recommended. 

 
 24 The response must be tailored to the commission's recommendations and must 

be "legitimate" (Reference, at paras. 180-83), which is what the law, fair dealing 
and respect for the process require. The government must respond to the com-
mission's recommendations and give legitimate reasons for departing from or 
varying them. 
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 25 The government can reject or vary the commission's recommendations, pro-
vided that legitimate reasons are given. Reasons that are complete and that deal 
with the commission's recommendations in a meaningful way will meet the 
standard of rationality. Legitimate reasons must be compatible with the common 
law and the Constitution. The government must deal with the issues at stake in 
good faith. Bald expressions of rejection or disapproval are inadequate. Instead, 
the reasons must show that the commission's recommendations have been taken 
into account and must be based on facts and sound reasoning. They must state in 
what respect and to what extent they depart from the recommendations, articu-
lating the grounds for rejection or variation. The reasons should reveal a consid-
eration of the judicial office and an intention to deal with it appropriately. They 
must preclude any suggestion of attempting to manipulate the judiciary. The rea-
sons must reflect the underlying public interest in having a commission process, 
being the depoliticization of the remuneration process and the need to preserve 
judicial independence. 

 
 26 The reasons must also rely upon a reasonable factual foundation. If different 

weights are given to relevant factors, this difference must be justified. Compari-
sons with public servants or with the private sector may be legitimate, but the use 
of a particular comparator must be explained. If a new fact or circumstance arises 
after the release of the commission's report, the government may rely on that fact 
or circumstance in its reasons for varying the commission's recommendations. It 
is also permissible for the government to analyse the impact of the recommenda-
tions and to verify the accuracy of information in the commission's report. 

 
 27 The government's reasons for departing from the commission's recommenda-

tions, and the factual foundations that underlie those reasons, must be clearly and 
fully stated in the government's response to the recommendations. If it is called 
upon to justify its decision in a court of law, the government may not advance 
reasons other than those mentioned in its response, though it may provide more 
detailed information with regard to the factual foundation it has relied upon, as 
will be explained below. 

43     When conducting a judicial review of the government's response to recommendations made 
by a compensation commission, it is important to bear in mind that the review is both deferential 
and limited in scope. The government's decision to depart from the recommendations of a compen-
sation commission must be justified on a standard of rationality. See para29 of Bodner. 

44     I am mindful of the fact, pointed out by the court at para30 of Bodner, that deference is to be 
shown in recognition of government's unique position and accumulated expertise and its constitu-
tional responsibility for the management of the province's financial affairs. That said, however, it 
would appear that the degree of deference to be shown by the court depends upon, and is propor-
tional to, the degree to which the government has participated in the process. At para83 of Bodner, 
the court stated " ... Thus, the Government has participated actively in the process and it must be 
shown greater deference than if it had ignored the process." 

45     At para 31 of Bodner, the court set out a three-stage analysis for determining the rationality 
of the government's response, as follows: 
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 ... 

 
(1)  Has the government articulated a legitimate reason for departing from the 

commission's recommendations? 
(2)  Do the government's reasons rely upon a reasonable factual foundation? 

And 
(3)  Viewed globally, has the commission process been respected and have the 

purposes of the commission -- preserving judicial independence and depo-
liticizing the setting of judicial remuneration -- been achieved? 

46     The first two stages referred to above were articulated in the Reference case. The third was 
added by the court in Bodner. The court went on to explain the third stage at paras38 and 39: 
 

 38 At the third stage, the court must consider the response from a global perspec-
tive. Beyond the specific issues, it must weigh the whole of the process and the 
response in order to determine whether they demonstrate that the government has 
engaged in a meaningful way with the process of the commission and has given a 
rational answer to its recommendations. Although it may find fault with certain 
aspects of the process followed by the government or with some particular re-
sponses or lack of answer, the court must weigh and assess the government's par-
ticipation in the process and its response in order to determine whether the re-
sponse, viewed in its entirety, is impermissibly flawed even after the proper de-
gree of deference is shown to the government's opinion on the issues. The focus 
shifts to the totality of the process and of the response. 

 
 39 It is obvious that, on the basis of the test elaborated above, a bald expression 

of disagreement with a recommendation of the commission, or a mere assertion 
that judges' current salaries are "adequate", would be insufficient. It is impossible 
to draft a complete code for governments, and reliance has to be placed on their 
good faith. However, a careful application of the rationality standard dispenses 
with many of the rules that have dominated the discourse about the standard 
since the Reference. The test also dispenses with the "rules" against other meth-
ods for rejecting a commission's recommendations, such as prohibiting the re-
weighing of factors previously considered by the commission. The response can 
reweigh factors the commission has already considered as long as legitimate 
reasons are given for doing so. The focus is on whether the government has re-
sponded to the commission's recommendations with legitimate reasons that have 
a reasonable factual foundation. 

47     The court dealt with the issue of remedies at paras 42 to 44, where the court stated: 
 

 42 The limited nature of judicial review dictates the choice of remedies. The 
remedies must be consistent with the role of the reviewing court and the purpose 
of the commission process. The court must not encroach upon the commission's 
role of reviewing the facts and making recommendations. Nor may it encroach 
upon the provincial legislature's exclusive jurisdiction to allocate funds from the 
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public purse and set judicial salaries unless that jurisdiction is delegated to the 
commission. 

 
 43 A court should not intervene every time a particular reason is questionable, 

especially when others are rational and correct. To do so would invite litigation, 
conflict and delay. This is antithetical to the object of the commission process. If, 
viewed globally, it appears that the commission process has been effective and 
that the setting of judicial remuneration has been "depoliticized", then the gov-
ernment's choice should stand. 

 
 44 In light of these principles, if the commission process has not been effective, 

and the setting of judicial remuneration has not been "depoliticized", then the ap-
propriate remedy will generally be to return the matter to the government for re-
consideration. If problems can be traced to the commission, the matter can be re-
ferred back to it. Should the commission no longer be active, the government 
would be obliged to appoint a new one to resolve the problems. Courts should 
avoid issuing specific orders to make the recommendations binding unless the 
governing statutory scheme gives them that option. This reflects the conclusion 
in Mackin v. New Brunswick (Minister of Finance), [2002] 1 S.C.R. 405, 2002 
SCC 13, that it is "not appropriate for this Court to dictate the approach that 
should be taken in order to rectify the situation. Since there is more than one way 
to do so, it is the government's task to determine which approach it prefers" (pa-
ra. 77). 

48     A court may determine the legitimacy of the reasons advanced by government for rejecting 
recommendations made by a compensation commission by asking whether the reasons are political 
or discriminatory; whether those reasons reveal any improper motive; and whether those reasons 
reflect the underlying public interest in having a commission process. See paras96 and 97 of Bod-
ner. 

49     Bodner is also instructive in terms of assisting reviewing judges in their determining wheth-
er the reasons advanced by government for rejecting a compensation commission's recommenda-
tions rely upon a factual foundation. See para98. 

50     As noted earlier, the test is one of a deferential standard to government. The test does not 
require the government to demonstrate exceptional circumstances. The reviewing judge must ask 
two simple questions. First, whether the government has indicated the factual basis upon which it 
intends to rely and, second, whether on the face of the evidence the reliance was rational. 

THE RECOMMENDATIONS OF THE JCC AND GOVERNMENT'S RESPONSE OR 
LACK OF RESPONSE 
51     I now turn my consideration to those recommendations made by the JCC that were either 
rejected or ignored by the government. At the same time, I will refer to the position taken by the 
government regarding the recommendations that were rejected. 

Judicial Salaries to be Paid to Judges 
52     At pp. 79 and 80 of the JCC Report, after delivering extensive reasons for doing so, the JCC 
made the following recommendations regarding the salary to be paid to puisne judges: 
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(a)  That for the period April 1, 2008 to March 31, 2009, the puisne judges be 

paid a salary of $192,166.00, which was equivalent to the puisne judges' 
designated average for the three provinces, New Brunswick, Nova Scotia 
and Saskatchewan; 

(b)  $201,774.00 for the period April 1, 2009 to March 31, 2010,being an in-
crease of 5% over the preceding year's salary; and 

(c)  $211,862.00 for the period April 1, 2010 to March 31, 2011, being an in-
crease of 5% over the preceding year's recommended salary. 

53     Because the recommended salary for the period April 1, 2008 to March 31, 2009 was less 
than the judges' designated average, the recommendation of the JCC that a salary of $192,166.00 be 
paid to puisne judges for that year was, pursuant to s. 11.1(23)(c) of the Act, binding on both the 
government and the judges. No response by the government concerning that recommendation was 
required. 

54     The government rejected the JCC's recommendation that a salary of $201,774.00, being a 
5% increase over that paid for the preceding year, be awarded for the period April 1, 2009 to March 
31, 2010. The government substituted that increase with an increase of 2.9% to $197,736.00. In a 
similar vein, the government rejected the JCC's recommendation regarding an increase in the salary 
of 5% to be paid for the period April 1, 2010 to March 31, 2011 and substituted that recommenda-
tion with its own recommendation that effective March 31, 2011, the salary be increased by 1%, 
which would mean a salary of $199,722.00. 

55     I will deal with the reasons proffered by the government for rejecting the recommendations 
of the JCC later in these reasons for judgment. 
 

 Salary Differentials for the Chief Judge and the Associate Chief Judges 
56     At p. 81 of the JCC Report, the JCC recommended that for the period April 1, 2008 to 
March 31, 2009, the Chief Judge be paid a salary of $205,418.00, which was equivalent to the Chief 
Judges' designated average for the three provinces, New Brunswick, Nova Scotia and Saskatche-
wan. For years two and three of the mandate of the JCC, the recommendation was that the salary to 
be paid to the Chief Judge be 8% above the salary to be paid to the puisne judges for the corre-
sponding period of time. This recommendation meant that for April 1, 2009 to March 31, 2010, the 
Chief Judge would be paid $217,916.00 and for the period April 1, 2010 to March 31, 2011, the 
salary would be $228,811.00. 

57     The government's response to the JCC's recommendations regarding salary differential for 
the Chief Judge was that effective April 1, 2009, the salary of the Chief Judge be increased by 2.9% 
to $211,373.00 and that effective March 31, 2011, the Chief Judge's salary be increased by 1% to 
$213,491.00. See p. 266 of the JCC Report. 

58     For the period April 1, 2008 to March 31, 2009, the recommendation of the JCC regarding 
the salary to be paid to the Associate Chief Judges was consistent with its recommendations re-
garding the salaries to be paid to the Chief Judge and to the puisne judges. The JCC recommended 
that the Associate Chief Judges be paid a salary of $199,448.00, which was equivalent to the Asso-
ciate Chief Judges' designated average for the three provinces. For each of the second and third 
years of the JCC's mandate the recommendation was that the Associate Chief Judges be paid a sal-
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ary that was 5% higher than the salary to be paid to puisne judges in the corresponding periods of 
time. That translated into a salary for April 1, 2009 to March 31, 2010 of $211,862.00 and 
$222,455.00 for April 1, 2010 to March 31, 2011. 

59     The government's response to the JCC's recommendations regarding salaries to be paid to 
the Associate Chief Judges was that effective April 1, 2009, the salary be increased by 2.9% to 
$205,245.00 and that effective March 31, 2011, the salary be increased by 1% to $207,306.00 per 
annum. See pp. 265 and 266 of the JCC Report. 

Interest 
60     The JCC recommended that interest, fixed at the rate equal to the pre-judgment interest rate 
fixed by The Court of Queen's Bench Act, C.C.S.M. c. C285, then in effect, be paid for the period 
of time from April 1, 2008 until the date of payment to the Chief Judge, Associate Chief Judges and 
puisne judges on the retroactive salary adjustment. See pp. 84 and 85 of the JCC Report. 

Maternity and Parental Leave Policy 
61     The JCC recommended the adoption of a maternity/parental leave policy. It recommended 
that the policy take effect on April 1, 2008 and that it apply to anyone who was a judge or an ad-
ministrative judge on that date. 

62     The Standing Committee did not address the matter of the effective date as recommended by 
the JCC. Without any reasons given or explanation provided, the Standing Committee made the 
recommendation effective upon the date on which was approved by the Legislative Assembly. 
Counsel for the government wrote to counsel for the judges on November 23, 2010 confirming that 
the government did not take issue with the fact that the implementation date for maternity and pa-
rental leave policies was to be effective April 1, 2008. 

Parking Rates for Judges 
63     So far as parking rates for judges are concerned, the government unilaterally adjusted those 
rates in March 2008. That adjustment was rescinded by the government following an objection by 
the judges. The issue was referred to the JCC. 

64     In its submission to the JCC, the government stated that it was seeking direction and clarifi-
cation as to whether the matter of parking rates was for the JCC. 

65     The JCC recommended that parking rate increases implemented by the government on April 
1, 2008 apply equally to judges as to other civil servants and members of the Legislative Assembly. 
In making that recommendation, the JCC also set the rates to be paid in Winnipeg and elsewhere 
commencing April 1, 2008 for fiscal years 2008 and 2009. 

66     The government proposed to implement the recommendation of the JCC regarding parking, 
but following an objection from the judges, the recommendation was reversed with the result that 
no increase in parking rates for judges was implemented. 
 

 Life Insurance Coverage for Judges and Civil Servants 

67     In their submission to the JCC, the judges pointed out that the recommendation made by the 
immediately preceding JCC in 2005 had not yet been implemented. The 2005 JCC had recom-
mended that if there was any inequity between premiums paid by judges for insurance as compared 
to premiums paid by other plan members, adjustments should be made. 
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68     The recommendation of the 2005 JCC regarding life insurance premiums paid by judges 
became law on June 27, 2007. Those recommendations were implemented by the government ex-
cept for the recommendation related to the cost of life insurance premiums for judges. 

69     The government did not address the issue of the cost of life insurance premiums in its sub-
mission to the 2008 JCC. 

70     The 2008 JCC, in response to a request made by the judges confirmed that the recommenda-
tion made by the 2005 JCC to remedy the inequity in insurance premiums paid by the judges be 
continued to March 31, 2011. 

71     The recommendation made by the 2008 JCC was not referred to the standing committee nor 
was it considered by the Legislative Assembly. 

ANALYSIS AND CONCLUSIONS 
72     At the outset of this portion of my reasons for judgment, I wish to point out that when I 
make reference to recommendations of the JCC, I do so recognizing that the decision of the JCC 
was not unanimous. Whenever in these reasons I refer to the recommendations of the JCC, I am to 
be understood as referring to the recommendations of the majority of the JCC. 

73     In analyzing the government's response to the recommendations of the JCC and in drawing 
conclusions from the response and the reasons advanced in justification of the response, I approach 
my task with due deference to the government, remembering that the degree of deference to be 
shown is proportional to the government's participation in the process. I am of course cognizant of 
the fact that it is the government's responsibility and obligation to allocate financial resources and 
that the government does have the power to determine judicial compensation. As was noted at pa-
ra22 of Bodner, though, that power is not absolute. The government is bound to act in a manner 
consistent with its constitutional obligations to the judiciary. 

Judicial Salaries to be paid to Judges 
74     In rejecting the recommendations of the JCC regarding salary increases, the government 
proffered several reasons for so doing. Those reasons are found at p. 264 of Exhibit 31 to the 
Champagne affidavit. Briefly put, some of those reasons are as follows: 
 

1.  the recommendation failed to properly take into account or to properly 
balance the six factors that the JCC is required to take into account in 
making its recommendations; 

2.  the recommended increases go beyond what is considered appropriate and 
necessary for maintaining judicial independence; 

3.  the majority of the JCC did not adequately address the government's posi-
tion that the existing salaries paid, together with the value of pension and 
other benefits, was more than adequate to attract and retain an acknowl-
edged pool of highly qualified candidates; 

4.  the government is bound to pay salary increases effective April 1, 2008 
and those increases already involve a significant increase in cost to Mani-
tobans; 

5.  he majority of the JCC failed to fairly and reasonably recognize the total 
compensation for judges in Manitoba; and 
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6.  the recommended salary increases for 2009 and 2010 would be unfair and 
unreasonable to the government in relation to other public service salary 
increases in order to maintain what the government regards as the greater 
good of the public service. The recommendations are also inconsistent with 
the current policy of negotiated wage restraint in the public service, absent 
special circumstances and will foster a perception that judges are not 
shouldering their fair share of the burden in difficult economic times. 

75     In its response to the JCC Report in an attempt to justify its position, the government ad-
vanced a further reason for rejecting the salary recommendations of the JCC. The government as-
serted that the salary increases it recommended for 2009 and 2010 would provide fair and reasona-
ble compensation in light of prevailing economic conditions in Manitoba and the current financial 
position of the government while preserving judicial independence and the ability of the judiciary to 
attract and retain candidates. According to the government, the salary increases it recommended by 
way of substitution to those recommended by the JCC would be more consistent with the govern-
ment's approach for public servants in the majority of the service for groups that had recently con-
cluded agreements and for groups in the final years of agreements reached before the global eco-
nomic downturn. 

76     With respect to the position taken as referred to in the preceding paragraph, the government 
led no evidence as to what agreements had been reached with various sectors of the public service 
for the years 2009 and 2010. It should also be noted that by December of 2008, there was evidence 
before the JCC that the economic crisis had subsided. That evidence was not contradicted by the 
government. 

77     I agree with counsel for the judges who submitted before me that instead of attempting to 
assist the JCC in arriving at an appropriate level of compensation for the judges, the government 
had taken a position that would protect its interests in terms of not raising the expectations of em-
ployees in the public sector with whom the government was yet to bargain. 

78     In Bodner, the Supreme Court of Canada commented upon a similar position taken by the 
Government of Québec before a compensation commission established in that province. In referring 
to the Québec government's position, the court had this to say at para160: 
 

 ... Its position is tainted by a refusal to consider the issues relating to judicial 
compensation on their merits and a desire to keep them within the general pa-
rameters of its public sector labour relations policy. The Government did not 
seek to consider what should be the appropriate level of compensation for judges, 
as its primary concerns were to avoid raising expectations in other parts of the 
public sector and to safeguard the traditional structure of its pay scales. 

79     In my view, the position taken by the government here is as tainted as was the position taken 
by the government in Québec because the government was doing its best, in responding to the JCC's 
recommendations, to protect its bargaining position with public-sector groups rather than focusing, 
as it was required to do, on what the appropriate level of compensation for judges should be. 

80     Another reason advanced by the government for rejecting the recommendations of the JCC 
for salary increases is that the JCC erred in rejecting the government's position that the 
three-province average should be preferred. Rather, said the government, the JCC based its recom-
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mendation for the 2009 and 2010 salary increases on the wrong assumption that the national aver-
age should be followed. 

81     In order to determine whether the government's response to the recommendations of the JCC 
respecting salaries to be paid to the judges is rational, I must first ascertain whether the reasons ar-
ticulated by the government for rejecting the JCC's recommendations are legitimate. In order to be 
legitimate, the reasons for departing from the recommendations must be complete and must deal 
with those recommendations in a meaningful way. The Supreme Court of Canada clearly stated in 
both the Reference decision and in Bodner that bald expressions of rejection or disapproval for re-
jecting recommendations are inadequate. (See para25 of Bodner.) 

82     Moreover, I must determine whether the government's reasons for rejecting the JCC's rec-
ommendations are based upon a factual foundation that is both reasonable and sufficient. In order to 
ascertain whether the factual foundation relied upon by the government met that test, I have consid-
ered whether the government has stated facts to support its position in rejecting the JCC's recom-
mendations and, if so, whether, on the evidence, it was reasonable for the government to rely upon 
those facts. 

83     In rejecting the salary increases for 2009 and 2010, the government asserted that the JCC 
failed to properly take into account or balance the six factors set forth in the legislation. In light of 
the reasons advanced by the JCC for making the recommendations it did, it seems to me that the 
government is required to do more than disagree with the JCC. In my view, the government is re-
quired to justify what different weights ought to have been given by the JCC to those factors. The 
government's failure to do that leads me to conclude that the reason so proffered is neither legiti-
mate nor rational. I have been unable to ascertain from the government's response the factual foun-
dation upon which it relied in justification of the reason referred to in this paragraph for rejecting 
the JCC's recommendation for a salary increase. 

84     The evidence satisfies me that the JCC properly considered, applied and weighed the requi-
site legislative factor dealing with judicial independence. It is the function of the JCC to recommend 
an appropriate level of remuneration, having considered the judicial independence factor. That, in 
my opinion, was done here. 

85     For the government to say that the recommended salary increase goes beyond what is con-
sidered appropriate and necessary for maintaining judicial independence begs the question. In my 
view, that response is neither legitimate nor rational. This response is neither complete nor mean-
ingful. Here again, without justifying the position it has taken by articulating a factual foundation 
for same, the government, in rejecting the recommendation of the JCC for a salary increase, merely 
expresses its disagreement with that recommendation. No rationale by way of a factual foundation 
is asserted by the government in articulating the position it has taken in departing from the JCC's 
recommendation regarding salary. 

86     In terms of the third reason advanced for rejecting the salary recommendation of the JCC 
and the reference to attracting and retaining an acknowledged pool of highly qualified candidates 
for judicial office as set forth earlier in these reasons for judgment, the JCC said at p. 53 of its Re-
port that it was satisfied that the need to attract and retain excellent candidates to the provincial 
bench has been met by current level of salary and benefits. Since the JCC appears to have agreed 
with the government on that score, I am at a bit of a loss to understand the rationale behind the gov-
ernment's asserting a failure on the part of the JCC to adequately address its position. 
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87     The fourth reason stated by the government in its response to the JCC Report for departing 
from the JCC's salary recommendation is that it is bound to pay salary increases effective April 1, 
2008 and that those increases already involve a significant increase in cost to Manitobans. 

88     My first observation regarding the reason referred to in the preceding paragraph is that it 
was the failure of government to respond to a salary recommendation of an earlier constituted JCC 
that caused it to be bound to pay the salary increase to which it referred in that paragraph. To rely 
upon the ramification flowing from its own earlier failure to respond to the recommendation of an-
other JCC is neither rational nor legitimate so far as I am concerned. Moreover, I see no factual 
foundation to support the government's response in asserting that the obligation to pay salary in-
creases effective April 1, 2008 involves " ... a significant increase in cost to Manitobans." In its re-
sponse to the JCC'S salary recommendation, the government, to demonstrate that the April 1, 2008 
salary increases involve a significant increase in cost to Manitobans, states that the recommenda-
tions of the JCC for the implementation of maternity and parental benefits, accepted by the gov-
ernment, also add to the cost to Manitobans. 

89     While the providing of maternity and parental benefits may well result in an increase in cost 
to Manitobans, the government tendered no evidence whatsoever to support this assertion. The fac-
tual foundation is missing. 

90     In my view, the fourth reason advanced by the government for departing from the JCC's 
recommendation for salary increases is not rational or legitimate. Even if it were, as noted in the 
preceding paragraph, there is no reasonable factual foundation for this particular reason provided by 
the government. 

91     The fifth reason advanced by the government for rejecting or departing from the JCC's rec-
ommendation regarding salary increases is that the JCC failed to fairly and reasonably recognize the 
total compensation package for judges in Manitoba. 

92     In the JCC Report at p. 69, the first statement made by the JCC under the heading "THE 
COMMITTEE'S RECOMMENDATION REGARDING SALARY" is as follows: 
 

 The Committee has the responsibility to recommend a salary to be paid to PCJ's, 
which forms part of a total compensation package, and the Committee must be 
mindful that the expense of the compensation package is borne by the taxpayers 
of Manitoba. 

93     Further, in its concluding remarks on the issue of salary increases, the JCC made the fol-
lowing statement at p. 79: 
 

 The Committee has made this recommendation that such an increase will be 
greater than that received by many Manitobans over the next three years. None-
theless, the Committee is satisfied, given the continuing relative strength of the 
Province's economy, such an increase is necessary to providing a fair and rea-
sonable salary as part of a compensation package. 

94     A close reading of the JCC Report leads me to conclude that contrary to the fifth reason 
proffered by the government for rejecting the JCC's recommendation for salary increases, the JCC 
was obviously cognizant of the fact that salaries paid to the judges were but part of a total compen-
sation package. It is, in my view, nonsensical for the government to argue otherwise. 
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95     I cannot help but accede to the submission of counsel for the judges that in responding to the 
JCC Report, the fifth reason advanced by the government for departing from the recommendation of 
the JCC is nothing more than a reiteration of the submission made by it to the JCC. At para23 of 
Bodner, we are told that in responding to recommendations by a commission such as the JCC, the 
government "must not simply reiterate earlier submissions that were made to and substantially ad-
dressed by the commission." 

96     I will deal now with the sixth reason given by the government in its response to the JCC 
Report for rejecting the salary recommendation made by the JCC. Basically, what the government 
said in advancing this reason is that the increases in salary recommended would be unfair and un-
reasonable to the government in relation to other public service salary increases in order to maintain 
what the government regards as the greater good of the public service. The government also took 
the position that the recommendations were inconsistent with the current policy of negotiated wage 
restraint in the public service absent special circumstances. 

97     There appears to be little, if any, dispute as to the fact that when the government appeared 
before the JCC, it instructed its counsel not to propose any specific salary figure. Apparently, at that 
time, the government was content to leave it to the JCC to determine what the appropriate salary to 
be paid to the judges should be. No evidence was tendered by the government during the course of 
the hearing conducted by the JCC as to a level of salary increases that had already been negotiated 
with different segments of the public sector for the years 2009 and 2010. In the absence of such ev-
idence, it would not be unreasonable to ask "How was the JCC supposed to compare salary increas-
es given to other public sector employees with the increases it was prepared to recommend for the 
judges?" In the context in which it was advanced the government's reasoning that the increases 
awarded to the judges by the JCC were unfair and unreasonable is, in my view, neither rational nor 
legitimate. 

98     At the initial hearing conducted by the JCC, the government stressed the importance of the 
factors to be considered as set forth in the Act. It went on to say that it agreed with the decision of 
the 2005 JCC that in determining what to recommend by way of salaries to be paid to the judges 
"extremely close consideration" to the salaries paid in the three provinces referred to in that Act. 
(See para36 of Exhibit 11 to the Champagne affidavit.) 

99     In December of 2008, in response to an invitation extended by the JCC, the parties made 
further submissions regarding salary increases in light of what the JCC recognized were changed 
economic circumstances. At that subsequent hearing, while the government did make a submission 
on salaries, it once again failed to make any submission as to what specific increases in salary ought 
to be recommended. However, the government did have this to say at p. 22 of its submission (Ex-
hibit 18 to the Champagne affidavit): 
 

42.  ... With regard to salaries, in consideration of the anticipated impact of the cur-
rent global recession, the Province can only reiterate that salary should be kept to 
a minimum for the three year period, if in fact an increase is to be awarded in 
these uncertain times, much less a 15% increase as was proposed by the Associa-
tion ... 

100     So, the JCC was left with a scenario where the government had not made any submission 
as to a specific salary figure to be paid; where the government urged the JCC to pay attention to the 
factors set forth in the Act; and where it submitted that the JCC consider extremely closely the sala-
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ries paid to judges in the provinces referred to in s.11.1(17) of the Act, namely, New Brunswick, 
Nova Scotia and Saskatchewan. 

101     While it is appropriate for the government to use as comparators the public sector or the 
private sector, I do not think it appropriate for the government, in making its submission to the JCC, 
to stress the importance of what the JCC ought to consider in arriving at its recommendation as to 
salary increases to be paid and then, after the recommendation for salary increases has been made 
by the JCC, to reject the recommendation on a totally different basis. In my view, that is exactly 
what occurred here when the government says in rejecting the increases recommended that those 
increases were "unfair and unreasonable to the government in relation to other public service salary 
increases". In my opinion, that reasoning rings pretty hollow in the context in which it was ad-
vanced. 

102     As noted in para96 of these reasons, the government also said that the recommendation for 
salary increases was inconsistent with the current policy of negotiated wage restraint in the public 
service, absent special circumstances. 

103     If the government wanted to argue that the JCC's recommendation for salary increases for 
judges should be consistent with the government's policy of "negotiated wage restraint in the public 
service", the government ought to have tendered evidence at the hearing conducted by the JCC as to 
the results of that policy in terms of salary increases to be paid to various sectors of the public ser-
vice. The government provided no such evidence. 

104     There is little doubt that the government was well aware that while prudence and restraint 
had to be considered in negotiating salary increases for public sector employees, it had to recognize 
that in special circumstances exceptions may have to be made. (See Exhibit 31, pp. 266-267.) 

105     The evident failure of the government to recognize that special circumstances exist when 
dealing with salaries and benefits for judges is of concern. First, while the judges are employed by 
the government, they are neither civil servants nor bureaucrats. Second, constitutionally, the judges 
form the third branch of government, namely, the judicial branch. Third, the judges are prohibited 
by law from negotiating with the government to obtain increases in salaries and enhancement to 
benefits. The judges cannot rely upon negotiation or binding arbitration in order to improve their 
situation in terms of salary and benefits. Instead, they must rely upon the JCC process established 
by another branch of the government - the legislative branch - for determining their salaries and 
benefits. More importantly perhaps, the judges must rely upon the good faith of the legislative 
branch of government to adhere to its constitutional obligations in rejecting or departing from rec-
ommendations made by the JCC. 

106     Presumably the government was well aware of the facts set forth in the preceding para-
graph. That being the case, the government ought to have recognized that in dealing with salary in-
creases and enhancement of benefits for judges, special circumstances exist that permit the govern-
ment to except the judges from its general policy of "negotiated wage restraint in the public ser-
vice". 

107     In my view, it needs to be reiterated here that while the legislative branch of government 
bears the responsibility and authority for the allocation of resources, financial and otherwise, which 
means that it is the final arbiter of what the judges will receive in salaries and benefits, it must exer-
cise that authority in a manner that is consistent with its constitutional obligations to the members of 
the judicial branch of government. 
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108     In all of the circumstances here, I am driven to the conclusion that the sixth reason for the 
rejection proffered by the government is neither legitimate nor founded upon a reasonable factual 
foundation. The government's constitutional obligations are therefore unfulfilled. 

109     Having examined and considered the seventh reason advanced by the government for re-
jecting the JCC's recommendation for salary increases for judges in responding to the JCC Report, I 
conclude that it is neither legitimate nor based on a reasonable factual foundation. I arrive at that 
conclusion for the same reasons I concluded that the sixth reason put forward by the government 
also failed the constitutional test articulated in Bodner. 

110     Essentially, the eighth reason advanced by the government for rejecting the salary recom-
mendation of the JCC is that its recommendation for salary increases in 2009 and 2010 was based 
on the wrong assumption that previous JCC's supported that salary should follow a national aver-
age. The government contended that the three-province average, which was utilized to determine 
the salary to be paid to the judges effective April 1, 2008, and which it accepted, was the appropri-
ate comparator. 

111     At the hearing of the Standing Committee, counsel for the judges presented evidence re-
lated to judicial salaries being paid in the provinces of Saskatchewan, Nova Scotia and New Bruns-
wick at that time. (See Exhibit 32 to the Champagne affidavit.) I note that the salary to be paid in 
New Brunswick was the result of a decision of the Court of Appeal in that province. 

112     In any event, the evidence made available to the Standing Committee demonstrated that the 
JCC's recommendation for a salary for 2008 of $192,166.00 was less than the three-province aver-
age of $195,851.00. Similarly for the year 2009, the JCC's recommendation for a salary of 
$201,774.00 was less than the three-province average of $203,276.00. The JCC's recommended sal-
ary of $211,862.00 for 2010 was greater than the three-province average of $206,221.00 but the 
three-province average was based on outdated figures. When the figures were brought up to date, 
the three-province average became $214,010.00 for 2010, which was higher than the $211,862.00 
recommended for 2010 by the JCC. 

113     The evidence satisfies me that the government, which comprises the Standing Committee 
for the purposes of this application, totally ignored the evidence made available to it by counsel for 
the judges pertaining to the three-province average when the hearing was conducted by the Standing 
Committee. Rather, the Standing Committee adopted a motion put forth by a member of the Stand-
ing Committee, who just happened to be the Minister of Finance in the government, a motion re-
jecting the recommendation of the JCC regarding salaries to be paid to the judges, which motion 
had evidently been prepared in writing before the hearing of the Standing Committee even occurred. 

114     When the Minister of Finance pulled that motion out of her euphemistic back pocket at the 
conclusion of the hearing and when the Standing Committee adopted that motion, to describe the 
hearing of the Standing Committee as a total sham would be fair and reasonable. On the basis of the 
evidence before me, I must infer that the result of the hearing of the Standing Committee was a 
foregone conclusion before the hearing commenced and that the hearing was nothing more than 
mere window dressing. 

115     I have no hesitation in observing that in the context in which it occurred, the conduct of the 
Standing Committee in passing a motion, later adopted by the legislative branch of government, re-
jecting the recommendation of the JCC regarding salaries to be paid to the judges is problematic. It 
will be remembered that the motion in question was prepared in typewritten or printed form by a 
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Minister of the Crown before the hearing of the Standing Committee was conducted. This, in my 
opinion, demonstrates on the government's part a lack of fairness, bad faith dealings and a blatant, 
wanton disregard for the process the government itself had created for determining salaries and 
benefits for judges. 

116     No platitudinous statement in the world made by the government as to its commitment to 
the process can pass muster in the face of its conduct. The government, by its conduct, turned the 
process into one that became politicized. That flies in the face of the law as pronounced by the Su-
preme Court of Canada. The government's conduct negated rather than enhanced the concept of ju-
dicial independence, a concept that is in the public interest and acknowledged to be the cornerstone 
of every democratic society in the world. 

117     The ninth reason articulated by the government for rejecting the JCC's recommendation for 
salary increases suffers from the same deficiencies as the other reasons put forward. On the basis of 
the evidence presented, I conclude that the ninth reason is not rational or legitimate, nor is it based 
on a reasonable factual foundation. 

118     Contrary to what was asserted by the government in its response to the JCC Report, the 
recommendation of the JCC did in fact provide for a salary that was close to the three-province av-
erage. In my view, it was also erroneous for the government to assert as part of the ninth reason that 
the JCC failed to properly balance the six factors outlined in the Act. 

119     I find that the government politicized the process in the ninth reason advanced by it for re-
jecting the salary recommendation of the JCC by playing off the judges against other Manitobans. 
Evidence of the politicizing of the process by the government is to be found in the following extract 
from that reason: 
 

 ... The Judicial Compensation Committee then [erred] in that, while recognizing 
the recommended increases were greater than those received by many Manito-
bans over three years, stated that the strength of the economy and the necessity to 
provide fair and reasonable salaries were the reasons for the differential; ... 

The foregoing statement ignored the evidence presented to the Standing Committee given by the 
economist retained by the judges. In a nutshell, that economist's evidence indicated that the eco-
nomic crisis that concerned the JCC when it wrote to the parties in the fall of 2008 had subsided and 
that Manitoba was recovering. 

120     To summarize then, for all of the foregoing reasons, I find and conclude that the govern-
ment has failed to meet the test imposed by Bodner and that the reasons advanced by the govern-
ment for rejecting the recommendation of the JCC regarding salary increases to be paid to the judg-
es are neither legitimate nor otherwise constitutionally adequate. 
 

 Salary Differentials for the Chief Judge and the Associate Chief Judges 
121     The JCC's recommendations regarding salary differentials for the Chief Judge and Associ-
ate Chief Judges and the government's response to the recommendations are to be found at pa-
ras56-59 of these reasons. They need not be repeated here. 

122     The reasons for the JCC's making the recommendations it did are to be found at pp. 110 to 
112 inclusive, of its Report. What the JCC did was to recommend a percentage differential as be-
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tween the salary to be paid to the Chief Judge and that to be paid to the puisne judges. It did exactly 
the same thing using different percentage figures respecting the difference between the salary to be 
paid to the Associate Chief Judges and that paid to the puisne judges. 

123     The rationale for recommending differentials to be calculated by percentages is, in my 
opinion, cogent. The three provinces referred to in the Act were all recommending differentials for 
Chief Judges and Associate Chief Judges utilizing percentage differentials as opposed to fixed dol-
lar amounts. Therefore, in recommending percentage differentials, the JCC was achieving an ap-
proach that was consistent with the other three provinces used as comparators. The JCC also noted 
that employing a percentage differential as opposed to a fixed dollar amount was more appropriate 
"... to reflect the important role of administrative judges." The JCC acknowledged the accuracy of 
the government's submission that by applying a percentage differential, the real dollar increase in 
salaries paid to the Chief Judge and Associate Chief Judges would increase over time. However, 
that real dollar increase was justified according to the reasoning of the JCC. 

124     The government failed to respond to the JCC's recommendations covering the differences 
between salaries to be paid to the Chief Judge and Associate Chief Judges and those paid to the 
puisne judges. Counsel for the government submitted before me that in assessing the reasons for 
rejecting the recommendations regarding salary differentials for the Chief Judge and Associate 
Chief Judges, I should look at the whole of the reasons provided. 

125     I have spent a considerable amount of time in assessing the reasoning proffered by the 
government on the issue of salaries. For the various reasons I articulated earlier in this judgment, I 
found the government's reasons for rejecting the salary recommendations to be neither rational nor 
legitimate and/or lacking a reasonable factual foundation. Viewed globally, I found the govern-
ment's reasoning to be lacking in respect for the process and to negate rather than enhance the pur-
poses of the JCC, namely, preserving judicial independence and depoliticizing the setting of judicial 
remuneration. 

126     For the same reasons I articulated earlier, I conclude that the government has failed to pro-
vide a legitimate, constitutionally adequate reason for rejecting the recommendations of the JCC 
regarding the salary differentials payable to administrative judges. 

The Interest Recommendation 
127     As noted at para60 of these reasons, the JCC recommended that interest, fixed at the rate 
equal to the pre-judgment interest rate fixed by The Court of Queen's Bench Act then in effect, be 
paid for the period of time from April 1, 2008 until the date of payment to the Chief Judge, Associ-
ate Chief Judges and puisne judges on the retroactive salary adjustment. 

128     In responding to the JCC Report, the government rejected the above-noted recommenda-
tion on two grounds. First, said the government, the authority of a JCC to award interest was not 
clearly spelled out in the Act and it was therefore beyond the scope of benefits on which the JCC 
could make recommendations and, second, because no such interest payments had been recom-
mended by any previous JCC. 

129     The reasons stated by the JCC for making its recommendation regarding interest are to be 
found at pp. 84 and 85 of its Report. The JCC noted the fact that judges are delayed by the process 
in receiving the salary and benefits to which they are entitled. It also noted that there is an inherent 
unfairness in the system which is not the fault of the judges or the government. The unfairness re-
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ferred to resulted in the judges not having the use of money that had been determined to have been 
appropriate pay retroactively while the government did have the use of that money. 

130     The JCC recognized that the Act did not specifically provide for the payment of interest on 
the retroactive salary adjustment but noted that s. 11.1(3)(b) of the Act does provide the JCC with 
jurisdiction to make recommendations respecting the benefits to be paid to the judges and that the 
awarding of interest on a retroactive salary adjustment was not to be seen as an additional benefit 
for judges or as punitive to the government. 

131     The evidence before me which I accept is that the jurisdiction of the JCC to award interest 
on any retroactive salary increase was not challenged by counsel for the government during the 
course of the hearing by the JCC. The challenge to the jurisdiction of the JCC came in the form of 
the motion passed by the Standing Committee, which deprived the JCC from addressing that issue 
directly. I find this conduct on the part of the government to be inappropriate. It shows a total dis-
regard and lack of respect for the process the government itself created for determining judicial sal-
aries and benefits. 

132     Viewed globally, the jurisdictional challenge advanced by the government in rejecting the 
interest recommendation is neither legitimate nor constitutionally adequate. 

133     The second reason advanced by the government for rejecting the interest recommendation 
of the JCC, namely, that no prior JCC had made such a recommendation does have a factual foun-
dation but is otherwise totally devoid of merit. In my view the second reason is neither legitimate 
nor constitutionally adequate. 
 

 Recommendations Not Referred To the Standing Committee 
134     For the foregoing reasons, I order that all of the recommendations of the JCC regarding 
salaries to be paid to the judges, the salary differentials to be paid to the Chief Judge and the Asso-
ciate Chief Judges, and the interest to be paid to the puisne judges, the Associate Chief Judges and 
the Chief Judge be implemented immediately. 

135     The parties agree that certain recommendations made by the JCC were never referred to the 
Standing Committee as required by law. Obviously, the Standing Committee could not respond to 
recommendations that were not referred to it nor could the Standing Committee send them on to the 
Legislature. The recommendations that were not referred include recommendations as to parking 
rates, the implementation date for the maternal and parental leave policy, life insurance, retirement 
insurance and the cost of premiums. 

136     Counsel for the government says it was as a result of an oversight that the foregoing rec-
ommendations were not referred to the Standing Committee. On the other hand, counsel for the 
judges contends that the government simply ignored and disregarded the recommendations referred 
to in the preceding paragraph. 

137     It will be remembered that s. 11.1(24) of the Act requires the recommendations of the JCC 
to be referred to the Standing Committee within 20 days of the tabling of the Report in the Legisla-
ture. Pursuant to s. 11.1(25) of the Act, the Standing Committee must deal with the recommenda-
tions referred to it and complete its report within 120 days from referral and then, pursuant to s. 
11.1(26) of the Act, the Chairperson of the Standing Committee must present its report to the Leg-
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islature within 5 days of completion of that report if the Legislature is sitting and if it is not sitting, 
within 5 days of the commencement of the next sitting. 

138     Section 11.1(29) of the Act provides that the recommendations of the JCC must be imple-
mented if no motion of concurrence is voted on in the Legislature within 21 days after the Standing 
Committee's report is presented. 
 

 Implementation Date for the Maternal and Parental Leave Policy 
139     With respect to the implementation date for the maternal and parental leave policy, the 
government concedes that the implementation date should be April 1, 2008 and I so order. 

Parking 
140     The government proposed to increase parking rates at all government controlled parking 
lots. The judges did not object to the proposed increase. However, the government requested the 
JCC to provide "direction and clarification" respecting the increase. The Association took the posi-
tion before the JCC that any increase in parking rates had to go before a JCC for approval. The 
government agreed to put the matter before the JCC and to ask for a recommendation. The JCC 
made a recommendation. The recommendation was for an increase in parking rates. As noted earlier 
in this paragraph, the judges did not object to the increase. 

141     On the basis of the evidence before me, it would seem more likely that the failure to refer 
the recommendation regarding parking to the Standing Committee was an oversight on the part of 
government. 

142     The government advised the judges it would not seek to increase the parking rates as rec-
ommended once the oversight was brought to its attention. 

143     I agree with the submission of counsel for the government that the issue of parking rates 
has been resolved and requires no action on the part of the court. 

Life Insurance 
144     The judges contend that in not referring the JCC's recommendations regarding life insur-
ance, retirement insurance and the cost of premiums to the Standing Committee it ignored the rec-
ommendations of the JCC thereby showing once again a disregard for the process. The judges assert 
that the issues pertaining to insurance are significant and that the failure to deal with them by refer-
ring them to the Standing Committee cannot be the result of a simple oversight on the part of the 
government. 

145     With respect to retirement insurance, the JCC observed at p. 93 of its Report that "There 
appears to be no valid reason for the significant difference in retirement insurance coverage availa-
ble for purchase by PCJs." The JCC went on to recommend that on the basis that essentially the 
government agreed with the judges' request regarding retirement insurance, the judges' request re-
garding retirement insurance be adopted. The JCC recommended that retirement insurance be made 
available to retiring judges based on a percentage of the unreduced insurance at retirement rather 
than the calculation made up to that point in time, which is based on a percentage of the insurance at 
retirement. The JCC recommended that retirement insurance coverage be made available to retired 
judges based upon specific percentages at specific ages. Included was a recommendation that the 
basis for premiums payable by the judges for retirement insurance be the insurance available rather 
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than the salary per class prior to retirement and that there be no difference between the rates payable 
by judges and those payable by the best rates available to a civil servant. 

146     I order the government to implement forthwith all recommendations of the JCC regarding 
retirement insurance to be effective April 1, 2008 and applied to all judges as at that date. 

147     The immediately preceding JCC to the JCC with whose Report I am now dealing had made 
a recommendation regarding inequities in the amount of premiums payable by judges, as opposed to 
civil servants, in respect of life insurance. The recommendation of that immediately preceding JCC 
was that if there was an inequity between the amounts of premiums paid by judges compared to 
other plan members, adjustments should be made. Apparently that recommendation was never im-
plemented. The judges asked the 2008 JCC to confirm that the recommendation earlier made con-
cerning premium rates payable for life insurance should continue. The 2008 JCC so confirmed. I 
agree and so order. 

148     I am satisfied on the basis of the evidence before me and the submissions of counsel that 
more than mere oversight was involved in the failure by government to refer the insurance recom-
mendations of the JCC to the Standing Committee. In light of the circumstances and in light of my 
finding that more than mere oversight was involved, the question becomes: "Should the government 
be allowed now to contest the recommendations regarding insurance made by the JCC?" 

149     The answer to that question is a resounding "No". 

150     I refuse to absolve the government for its demonstrable bad faith in its dealings with the 
judges, who, as I have already mentioned are members of the third branch of government; and for 
disregarding and disrespecting the process, which the government itself enacted for resolving issues 
pertaining to judicial salaries and benefits, a process upon which the judges must solely rely be-
cause they are prohibited from negotiating salary and benefit issues with the government. 

151     In my view, it is a serious matter when, as it did here, a government willfully avoids meet-
ing its constitutional obligations respecting its dealings with members of the judiciary; a matter that 
in my view requires a firm response from the court. 

152     In light of all the circumstances here, I am not prepared to refer any of the recommenda-
tions pertaining to insurance back to the Standing Committee for consideration. I conclude that the 
recommendations are capable of being implemented. 

153     I order that any recommendation of the JCC regarding life insurance or cost of premiums 
not yet implemented be implemented immediately, effective April 1, 2008 and that the recommen-
dations apply to all who were judges as of that date. 

SUMMARY OF CONCLUSIONS 
154     The legal test to be applied in reviewing the government's responses to the recommenda-
tions of the JCC is the test first articulated by the Supreme Court of Canada in the Reference deci-
sion and then expanded upon in Bodner. Briefly put, if the government wishes to reject or depart 
from a recommendation made by the JCC, the response must not only be complete, it must also be 
rational which means legitimate, and it must be based on a reasonable factual foundation. Moreover, 
in the context of a global view, the government must demonstrate it has respected the process en-
acted by it and that the purposes of the JCC, namely, the preserving of judicial independence and 
the depoliticizing of the setting of judicial remuneration have been achieved. 
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155     For the reasons I have given in that portion of my judgment under the heading "ANALY-
SIS AND CONCLUSIONS", I am drawn to conclude that none of the reasons advanced by the 
government for rejecting the JCC's recommendation regarding salaries to be paid to the judges met 
the legal test referred to in the preceding paragraph. I found that some of the reasons advanced by 
the government were not rational or legitimate. I found that some were not based on a reasonable 
factual foundation. 

156     Moreover, in terms of the salary recommendation, I found that the government failed, in an 
abject manner, to respect the process for resolving issues pertaining to judicial salaries and benefits 
with the result that the neither of the purposes of the process was achieved. 

157     As for the recommendations of the JCC covering the salary differentials to be paid to the 
administrative judges, I concluded that the government failed to provide a legitimate, constitution-
ally adequate reason for rejecting the recommendations. 

158     Relative to the issue of interest payable on the retroactive salary recommendations, I found 
the conduct on the part of the government to be inappropriate in that it demonstrated a total disre-
gard and lack of respect for the process. I concluded that neither the jurisdictional challenge nor the 
reason advanced by the government for rejecting the recommendation was legitimate or constitu-
tionally adequate. 

159     I therefore ordered that all recommendations of the JCC regarding the salaries to be paid to 
the judges, the interest to be paid to the puisne judges, the Associate Chief Judges and the Chief 
Judge, and the salary differentials to be paid to the Associate Chief Judges and the Chief Judge be 
implemented immediately. 

160     I granted an order concerning the implementation date for the maternal and parental leave 
policy that it be implemented on April 1, 2008. As noted earlier in these reasons, this order was 
granted with the consent of the government. 

161     I then dealt with the issue of parking. The recommendation of the JCC was not referred to 
the Standing Committee. I concluded that the failure was due to an oversight on the part of the gov-
ernment. This issue has been resolved as between the parties. 

162     None of the JCC's recommendations regarding life insurance was referred to the Standing 
Committee. On the basis of the evidence before me, I found that more than mere oversight was in-
volved in the government's failure to refer those recommendations as is required by law. I conclud-
ed that there was demonstrable bad faith on the part of the government and that the government had 
shown nothing but disregard and disrespect for the process it had enacted. In light of the govern-
ment's willfully avoiding its constitutional obligations, I ordered that all of the recommendations 
made by the JCC regarding retirement insurance, life insurance, and the cost of premiums be im-
plemented immediately, effective April 1, 2008 and that the recommendations apply to all who 
were judges as of that date. 

163     In addition to the remedies already provided to the judges as set forth in these reasons, the 
judges are entitled to costs which I order the government to pay. During the course of the hearing 
before me, counsel advised me that the appropriateness of any award of costs ought to be deter-
mined following delivery of my reasons. I will hear from counsel on the issue of the amount of 
costs to be paid should counsel be unable to reach an agreement on that issue. 
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164     I close these reasons by observing that it is regrettable that members of the judicial branch 
of government had to come to court to seek relief and to obtain the remedies they sought. 

165     What is even more regrettable, however, is the wanton disregard and lack of respect shown 
by the government for the process the government itself established to settle issues pertaining to ju-
dicial salaries and benefits. The best evidence of that wanton disrespect and disregard is to be found 
in the conduct of the government at the hearing held by the Standing Committee, a hearing that can 
only be described as a total sham as a result of the government's conduct. 

166     As I have already observed, because judges cannot by law negotiate with the government, 
they must rely solely upon the judicial compensation process enacted by the government for the set-
ting of issues pertaining to their salaries and benefits. 

167     While I recognize and pay appropriate deference to the fact that the executive and legisla-
tive branches of government have control of the public purse; are responsible for the allocation of 
resources, fiscal and otherwise; and have the ultimate authority to set judges' salaries and benefits, 
those branches must exercise that authority in a manner that is constitutionally adequate. 

168     In refusing to accept the recommendations of the JCC, for the reasons proffered, as part of 
a its strategy to enhance or maintain its bargaining position with others employed in the public sec-
tor, the government failed to recognize that judges are not civil servants. The government also acted 
in a manner that failed to achieve the established constitutional two-fold purpose of the established 
process, namely, the enhancing of judicial independence and the depoliticizing of the setting of ju-
dicial remuneration. 

J.J. OLIPHANT J. 

* * * * * 

ADDENDUM 
 Released: March 14, 2012 

I am providing counsel with an electronic copy of my revised reasons in the above matter. I 
have added two paragraphs to my judgment. They are new paragraphs 134 and 159 which read as 
follows: 

[134] For the foregoing reasons, I order that all of the recommendations of the JCC regarding sala-
ries to be paid to the judges, the salary differentials to be paid to the Chief Judge and the Associate 
Chief Judges, and the interest to be paid to the puisne judges, the Associate Chief Judges and the 
Chief Judge be implemented immediately. 

and 

[159] I therefore ordered that all recommendations of the JCC regarding the salaries to be paid to 
the judges, the interest to be paid to the puisne judges, the Associate Chief Judges and the Chief 
Judge, and the salary differentials to be paid to the Associate Chief Judges and the Chief Judge be 
implemented immediately. 
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Administrative law -- Bodies under review -- Nature of body -- Types -- Crown -- Boards,
tribunals and commissions -- Appeal by Manitoba from order directing it to implement
salary increase and interest recommendations of 2008 Judicial Compensation Committee
dismissed -- Manitoba failed to provide adequate reasons for rejecting Committee's
recommendations -- No evidence that Manitoba had adopted salary cap for all public
servants -- Economic downturn had abated by time of recommendations -- Committee had
jurisdiction to award interest on retroactive adjustments -- Manitoba's reprehensible
conduct in failing to take process seriously warranted solicitor-client costs -- Provincial
Court Act, s.11.1.

Government law -- Crown -- Government boards and commissions -- Appeals and judicial
review -- Amendment or rescinding of decision -- Deference to expertise of decision maker
-- Appeal by Manitoba from order directing it to implement salary increase and interest
recommendations of 2008 Judicial Compensation Committee dismissed -- Manitoba failed
to provide adequate reasons for rejecting Committee's recommendations -- No evidence
that Manitoba had adopted salary cap for all public servants -- Economic downturn had
abated by time of recommendations -- Committee had jurisdiction to award interest on
retroactive adjustments -- Manitoba's reprehensible conduct in failing to take process
seriously warranted solicitor-client costs -- Provincial Court Act, s.11.1.

Legal profession -- Judges -- Compensation -- Independence of judiciary -- Financial
security -- Appeal by Manitoba from order directing it to implement salary increase and
interest recommendations of 2008 Judicial Compensation Committee dismissed --
Manitoba failed to provide adequate reasons for rejecting Committee's recommendations
-- No evidence that Manitoba had adopted salary cap for all public servants -- Economic
downturn had abated by time of recommendations -- Committee had jurisdiction to award
interest on retroactive adjustments -- Manitoba's reprehensible conduct in failing to take
process seriously warranted solicitor-client costs -- Provincial Court Act, s.11.1.

Professional responsibility -- Self-governing professions -- Remuneration -- Professions --
Legal -- Judges -- Appeal by Manitoba from order directing it to implement salary increase
and interest recommendations of 2008 Judicial Compensation Committee dismissed --
Manitoba failed to provide adequate reasons for rejecting Committee's recommendations
-- No evidence that Manitoba had adopted salary cap for all public servants -- Economic
downturn had abated by time of recommendations -- Committee had jurisdiction to award
interest on retroactive adjustments -- Manitoba's reprehensible conduct in failing to take
process seriously warranted solicitor-client costs -- Provincial Court Act, s.11.1.

Appeal by Manitoba from an order directing it to implement the recommendations of the
2008 Judicial Compensation Committee with respect to salaries and benefits for Provincial
Court Judges. The Committee had recommended a five per cent salary increase for both
2009 and 2010 based on Manitoba's economy, which was performing at the middle pack
of Canadian provinces, salaries paid to judges in other provinces, and expert actuarial
evidence. It did not consider the salaries of other senior public servants. The Committee
adjusted its recommendation downward based on the uncertainty for Manitoba's economic
future due to the recent severe economic downturn. The Committee also recommended
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that interest be paid on retroactive salary adjustments. Manitoba rejected the salary
recommendations, substituting smaller increases, and rejected the recommendation with
respect to interest. It found the Committee had failed to properly consider the required
factors, the value of benefits other than salary, the current economic situation, and the
increases other public servants had received, and had recommended increases that went
beyond what was appropriate to maintain judicial independence. Manitoba considered its
salary increase recommendations fair and reasonable, while preserving judicial
independence and the ability to attract and retain candidates for the judiciary. The judges
applied for judicial review of Manitoba's decision. The judge noted Manitoba had failed to
lead evidence of any agreements it had with other public servants with respect to salaries,
and that there was evidence the economic crisis had subsided by the time the
recommendations were made. He concluded Manitoba had taken a position that would
protect its interests in terms of not raising the expectations of other public servants with
whom it had yet to bargain, thereby failing to satisfy its obligation to arrive at an
appropriate level of compensation for the judges. He ordered Manitoba to implement the
salary increase and interest adjustments and awarded the judges solicitor-client costs.

HELD: Appeal dismissed. Manitoba's reasons for rejecting the Committee's salary
recommendations did not meet the level of simple rationality. There was no explanation of
how the Committee had failed to consider the required factors, or why the recommended
salary increase went beyond what was considered appropriate and necessary for
maintaining judicial independence. There was no evidence Manitoba had adopted a policy
limiting salary increases for all public servants to justify rejecting the Committee's
recommendations. The Committee had jurisdiction to award interest. Manitoba failed to
provide adequate reasons for rejecting the Committee's recommendations in this regard.
The judge made no palpable or overriding error in awarding solicitor-client costs to the
judges for what he considered reprehensible conduct prior to the commencement of the
litigation, specifically, Manitoba's failure to take the process of setting judges' salaries
seriously.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule
B,

Canadian Human Rights Act, R.S.C. 1985, c. H-6,

Court of Queen's Bench Act, C.C.S.M. c. C280, s. 96(1)

Court of Queen's Bench Rules, Rule 57.01(1)

Provincial Court Act, C.C.S.M. c. C275, s. 11.1, s. 11.1(2), s. 11.1(3), s. 11.1(3)(b), s.
11.1(16), s. 11.1(17), s. 11.1(20), s. 11.1(21), s. 11.1(22), s. 11.1(23), s. 11.1(23)(c), s.
11.1(24), s. 11.1(25), s. 11.1(26), s. 11.1(27)

Counsel:
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PART VI
Conclusion

The judgment of the Court was delivered by

F.M. STEEL J.A.:--

PART I Introduction

1 This appeal concerns the Government of Manitoba's (the Government) response to
the recommendations of the Judicial Compensation Committee (JCC) appointed in 2008,
the 7th Judicial Compensation Committee to be held in Manitoba. That Committee made
recommendations respecting the salaries and benefits to be paid to judges of the
Provincial Court for the fiscal years 2008, 2009 and 2010. The Government rejected
several of the Committee's recommendations, the most important of those being the
recommendation in respect of salary increases.

2 Provincial Court judges are appointed by the Provincial Government. Their salaries
are paid by the Provincial Government. However, the Provincial Government is often a
litigant in Provincial Courts in many and diverse matters. It is, therefore, imperative that the
judicial independence of the Provincial Court judges be closely guarded and that the public
perception of their judicial independence be spotless. See Provincial Court Judges' Assn.
of New Brunswick v. New Brunswick (Minister of Justice); Ontario Judges' Assn. v. Ontario
(Management Board); Bodner v. Alberta; Conférence des juges du Québec v. Quebec
(Attorney General); Minc v. Quebec (Attorney General), 2005 SCC 44, [2005] 2 S.C.R. 286
(Bodner) (at para. 6):

.... Judicial independence serves not as an end in itself, but as a means
to safeguard our constitutional order and to maintain public confidence in
the administration of justice ...

3 Judicial independence is composed of several factors, one of them being financial
security, both for the individual judge and the court as a whole. It would be wholly
inappropriate for the judges to bargain and negotiate with the Government directly about
their salaries or working conditions. Judges cannot threaten to strike and the Government
cannot threaten to lock them out.

4 While some jurisdictions (including Manitoba) had some form of judicial compensation
committee process in place prior to 1997, the process as it now exists came into being as
a direct result of the 1997 Supreme Court of Canada decision in Reference re
Remuneration of Judges of the Provincial Court of Prince Edward Island; Reference re
Independence and Impartiality of Judges of the Provincial Court of Prince Edward Island,
[1997] 3 S.C.R. 3 (the P.E.I. Reference).

5 In that decision, the Supreme Court considered cases which originated from Manitoba,
[1995] M.J. No. 170 and [1994] M.J. No. 646, Alberta, [1995] A.J. No. 610 and [1994] A.J.
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No. 866, and Prince Edward Island, [1995] P.E.I.J. No. 66 and [1994] P.E.I.J. No. 123, all
of which concerned the independence of the judiciary. The court held that an independent
judicial compensation committee should be established to determine the issue of salary
and benefits of judges. A panel of three people would hear representations from both the
judges and the government and make recommendations to the government.

6 These committees were intended to remove the issue of judges' compensation from
the political sphere and to avoid confrontation between governments and the judiciary.
"The constitutional function of this body is to depoliticize the process of determining
changes or freezes to judicial remuneration" (Reference at para. 166).

7 Every federal, provincial and territorial jurisdiction across Canada now has some form
of judicial compensation committee responsible for making recommendations to
government concerning appropriate compensation for judges for the period of that
committee's mandate. To this end, The Provincial Court Act, C.C.S.M., c. C275 (the Act),
requires the Government to set up a judicial compensation committee every three years.
The recommendations of the JCC are not binding on the Government, with one exception,
to be mentioned later. However, if the Government rejects or varies the recommendations,
it has to provide a rational reason for doing so and the process must be properly followed.

8 The Government rejected most of the recommendations of the 2008 JCC, giving
several reasons for doing so. The Provincial Judges' Association of Manitoba (the judges)
argued, and the application judge agreed, that the Government did not have a sufficient
reason for rejecting the recommendations and ordered that the recommendations of the
2008 JCC be implemented.

9 I agree with the application judge. The reasons of the Government rejecting the
recommendations of the 2008 JCC do not pass the test of simple rationality set out by the
Supreme Court of Canada in the Bodner case. I would dismiss the appeal for the reasons
that follow.

PART II Overview

10 In May 2008, pursuant to s. 11.1(2) of the Act, the Lieutenant Governor in Council
appointed a JCC to investigate, report and make recommendations respecting the salaries
and benefits to be paid to the judges for the fiscal years 2008, 2009 and 2010. Written
submissions were made by both parties and the hearing in front of the JCC took place in
August 2008. Because of certain developments in the global and national economy that
occurred after the hearing, the parties were invited to make further submissions, which
they did, although neither party changed its position despite these economic
developments. The JCC issued its report in June 2009.

11 The JCC made recommendations with respect to judicial salaries, salary differentials
for administrative judges, interest payable on the retroactive salary recommendation,
extended health benefits, life insurance, maternity and parental leave, parking and costs.

12 The JCC report was tabled in the Legislature in September 2009. Manitoba,
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Legislative Assembly, The Standing Committee on Legislative Affairs, 39th Leg., 3rd
Sess., vol. LXI, No. 9 (26 October 2009) (the Standing Committee) considered the JCC
report and then met on October 26, 2009, where counsel for the judges made a
presentation and answered questions. Immediately following the presentation, the
Standing Committee passed a motion which had been prepared and printed earlier and
included three schedules. The first schedule listed the recommendations of the JCC that
were accepted. The second schedule listed the recommendations of the JCC that were
rejected and the reasons offered to justify the rejection of those recommendations. The
third schedule listed the recommendations made by the Standing Committee in
substitution for recommendations made by the JCC. The Standing Committee rejected the
most significant recommendations of the JCC, specifically those relating to salary, salary
differentials for administrative judges and interest.

13 The report of the Standing Committee was presented in the Legislature in December
2009, and the Legislature voted to concur with the report of the Standing Committee.

2.1 Report of the 2008 Judicial Compensation Committee

14 The JCC heard testimony from four expert witnesses: two economists and two
actuaries. Both the judges and the Government told the JCC that it should consider salary
information that became available after the conclusion of the hearing, but before the JCC
issued its report.

15 In discharging its mandate, the JCC was required by s. 11.1(16) of the Act to
consider the following six factors:

1. the nature of the Provincial Court judge's role and the independence
of the judiciary;

2. the need to attract and retain excellent applicants to the judiciary
and the statistics with respect to the recruitment, retention,
resignation and retirement of Provincial Court judges;

3. the need to provide fair and reasonable compensation for Provincial
Court judges in light of prevailing economic conditions in Manitoba
and the overall economic and financial state of the Manitoba
economy;

4. the principle that public resources must be managed efficiently and
effectively in the context of the Government's current financial
position;

5. the cost of living and the growth or decline in real per capita income
in Manitoba;

6. the manner in which the compensation package paid to Provincial
Court judges in Manitoba compares to judicial compensation
packages in other jurisdictions in Canada, having regard to the
differences between the jurisdictions.

16 It is useful to review the 2008 JCC Report ("Report and Recommendations of the
Judicial Compensation Committee" by Colin R. MacArthur, Q.C., Victor H. Schroeder, Q.C.
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& David M. Shrom, June 9, 2009) in some detail, since some of the Government's reasons
for rejecting the 2008 JCC Report, allege that the JCC did not consider certain factors
which it should have, or did consider certain others which it should not have.

17 In its 2008 JCC Report, the JCC referred to those six factors specifically and stated
that "[t]he Committee understands its obligation is to balance all of the Factors in an
objective, impartial manner to arrive at a rational conclusion, which is justified by reasons"
(see the 2008 JCC Report at p. 70). It also pointed out that, while it is required to consider
all six factors, it may also consider other factors, as long as it identifies the basis for its
recommendation.

18 Additionally, the Act requires that the JCC Report must include information as of April
1 of the year of the committee's appointment, regarding the salaries paid to the Chief
Judge, Associate Chief Judge and full-time judges of the Provincial Courts in the provinces
of New Brunswick, Nova Scotia and Saskatchewan (the three provinces), and the
designated averages of the salaries paid to the Chief Judges, Associate Chief Judge and
full-time judges for the three provinces (s. 11.1(17) of the Act). The JCC was able to obtain
current information from both Nova Scotia (2008-2011) and Saskatchewan (2009-2012) to
use in its report. In coming to its decision, the JCC took into account that it did not have
current information for New Brunswick.

19 Aside from the consideration of the mandatory statutory factors, the JCC reviewed
the past reports from the other JCCs and noted certain principles that have been
consistently followed. For example, it found that the most appropriate comparator in
assessing its recommendation for salaries and benefits was salaries and benefits paid to
Provincial Court judges in other jurisdictions. It specifically rejected the position advanced
by the Government that salaries and benefits paid to senior public servants was an
appropriate comparator. The JCC reasoned that, since the Act specifically requires the
JCC to consider the salaries and benefits paid to Provincial Court judges in other
jurisdictions in Canada, but makes no mention of the compensation levels of senior civil
servants, that was a compelling statement of provincial public policy.

20 In addition, again consistent with the recommendations of other JCCs (for example,
JCC 4 appointed February 2001 and JCC 5 appointed March 2005), it held, that based on
the Government's economic performance, Manitoba Provincial Court judges should be
paid at, or near, the mid-range of salaries paid to Provincial Court judges across Canada.
(See JCC 5 at p. 39 of its report and JCC 6 at p. 36 of its report, indicating that Manitoba's
economy operates in the middle range of the provinces in Canada.)

21 On the other hand, the JCC accepted the submission of the Government that the
reference in the sixth factor to other jurisdictions in Canada referred to the nine other
provinces of Canada and did not include, as submitted by the judges, the federal judiciary.

22 Of particular importance in coming to its decision was the need to consider the
economic situation of the province balanced against the need to provide fair and
reasonable compensation to Provincial Court judges. The JCC reviewed the economic
evidence presented by the parties in some detail, both initially and after further evidence
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was submitted as a result of the downturn in the global economy. It did fine-tune its
recommendations as a result of the caution urged upon it by the Government.

23 In this regard, it concluded that:

.... The Committee is convinced that Manitoba's economy is performing at
least in the middle pack of Canadian provinces. If anything, the economic
outlook prior to August 2008 was stronger than it was in March 2003
when JCC5 described the Manitoba economy as ranking in the middle
range of the provinces in Canada.

24 There also is little disagreement between the judges and the Government that,
compared to other provinces in Canada, Manitoba continued to perform well. The
Government has specifically acknowledged that fact in its subsequent submissions.
However, despite the fact that Manitoba continues to perform well in comparison to most
other provinces, according to forecasts received by the JCC, Manitoba is in decline.

25 The JCC did endorse the position of the Government that it must proceed prudently
in assessing the economic situation, notwithstanding the relatively good performance of
Manitoba, because of the severe economic downturn and uncertainty for the economic
future of the province. Taking this into account, the JCC adjusted its proposed
recommendation downwards.

26 In addition, the salary recommendation in each of the subsequent years was made
taking into account the fact that the Manitoba JCC did not have the New Brunswick
comparable for 2008 and, since it must be assumed that when it comes in it will be higher
than the 2007, that means that Manitoba Provincial Court judges will be paid less than the
binding average provided for in the Act.

27 In the result, the JCC recommended judges' salaries be increased by five per cent in
2009 and 2010. The recommendation for 2008 was less than the "designated average." By
virtue of s. 11.1(23)(c) of the Act, when the salary recommendation of the JCC is the same
or less than the average salaries of the judges from New Brunswick, Nova Scotia and
Saskatchewan, it is binding on both the Government and the judges.

28 With respect to salary differentials for the Chief Judge and Associate Chief Judges,
the recommendation was eight per cent and five per cent, respectively, above the other
judges' salary. The JCC also recommended that interest be paid on retroactive salary
adjustments from April 1, 2008, until the date of payment.

29 Recommendations were also made with respect to maternity and parental leave
policy, parking rates and premiums for life insurance coverage for judges.

2.2 Government's Response to the Recommendations

30 The 2008 JCC Report was tabled in the Legislature on September 28, 2009. At the
outset of the meeting of the Standing Committee, for about one hour, counsel for the
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judges made a presentation and answered questions asked by various members of the
Standing Committee. Counsel also provided the members with current salary information
in respect of the New Brunswick judges.

31 The report of the Standing Committee was presented in the Legislature on December
1, 2009. The Legislature voted to concur with the report on December 14, 2009.

32 The Government rejected the recommendations of the JCC with respect to salaries
and salary differentials. Instead, for 2009, it substituted a 2.9 per cent increase and, for
2010, a one per cent increase, but with the increase to be effective only on the last day of
that fiscal year, being March 31, 2011. The Government also rejected the recommendation
with respect to interest.

33 In rejecting the recommendations of the JCC regarding the salary increase, the
Government provided the following reasons:

1. The salary increase recommendation failed to properly take into
account the six factors the JCC must consider;

2. the salary increase recommendation went beyond what is
appropriate or necessary for maintaining judicial independence;

3. the salary increase recommendation did not adequately take into
account the value of the existing salary level, pension and other
benefits in attracting and retaining a pool of highly qualified
candidates;

4. the salary increase recommendation failed to take into account the
value of the maternity and parental benefits which were accepted by
the Standing Committee or the fact that the 2008 salary increase
resulted in a significant increased cost to Manitobans;

5. The salary increase recommendation did not fairly and reasonably
consider the total compensation paid to judges in Manitoba. In
particular, it failed to acknowledge the pension payable to judges,
which is currently among the most generous in Manitoba;

6. the salary increase recommendation was inconsistent with other
public service salary increases and the current policy of negotiated
wage restraint in the public service, absent special circumstances;

7. the substituted salary increase proposed provided fair and
reasonable compensation, having regard to prevailing economic
conditions in Manitoba, while still preserving judicial independence
and the ability to attract and retain candidates for the judiciary;

8. the salary increase recommendation was based on a national
average rather than the average arrived at by comparing judicial
compensation in Saskatchewan, Nova Scotia and New Brunswick;
and

9. the salary increase recommendation was inconsistent with the
JCC's own findings about the economic conditions of the province
that it was a time for prudence and that the Provincial Court judges
were part of the Manitoba community.
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PART III Relevant Legislation

34 All of s. 11.1 of the Act is attached to these reasons as an appendix. The following
provisions are the most relevant:

Factors to be considered

11.1(16) In making its report and recommendations, the compensation
committee must consider the following factors:

(a) the nature of the judges' role and the independence of the
judiciary;

(b) the need to attract and retain excellent applicants to the
judiciary and the statistics with respect to the recruitment,
retention, resignation and retirement of judges;

(c) the need to provide fair and reasonable compensation for
judges in light of prevailing economic conditions in Manitoba
and the overall economic and financial state of the Manitoba
economy;

(d) the principle that public resources must be managed efficiently
and effectively in the context of the government's current
financial position;

(e) the cost of living and the growth or decline in real per capita
income in Manitoba;

(f) the manner in which the compensation package paid to judges
in Manitoba compares to judicial compensation packages in
other jurisdictions in Canada, having regard to the differences
between jurisdictions.

Report given to minister and judges

11.1(20) Within 180 days after the compensation committee is appointed,
it must give its report, including recommendations, to the minister, the
Chief Judge, the Associate Chief Judges and the judges of the court. Until
the report is tabled in the Legislative Assembly, it is confidential and must
not be made public or disclosed to a person outside the government or
the provincial judiciary.

Request to clarify report

11.1(21) Within seven days after the report of the compensation
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committee is submitted, the chief judge, an associate chief judge, a judge
of the court or the minister, may request the compensation committee to
clarify the report or a part of it. The compensation committee must
consider the request and provide any clarification to the persons who
received the report under subsection (20) within 15 days after the request
is made. The report is not considered to be submitted until the clarification
is provided.

Minister to table report

11.1(22) The minister shall table the report of the compensation
committee in the Assembly within 15 days after it is submitted if the
Assembly is sitting, or if it is not, within 15 days after the beginning of the
next sitting.

When recommendations re salaries are binding

11.1(23) For each year for which the compensation committee makes
recommendations, the following recommendations are binding on both
the government and the judges:

(a) the salary recommended for the Chief Judge for the year, if
the chairperson of the compensation committee certifies with
respect to that year that the recommended salary is equal to
or less than the chief judge's designated average;

(b) the salary recommended for an Associate Chief Judge for the
year, if the chairperson of the compensation committee
certifies with respect to that year that the recommended salary
is equal to or less than the associate chief judge's designated
average;

(c) the salary recommended for a judge of the court other than
the Chief Judge and an Associate Chief Judge, for the year, if
the chairperson of the compensation committee certifies with
respect to that year that the recommended salary is equal to
or less than the judge's designated average.

Referral to standing committee

11.1(24) Within 20 days after the report of the compensation committee is
tabled, the recommendations of the compensation committee, except
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those that are binding on the government under subsection (23), must be
referred to a standing committee.

Completing report

11.1(25) The standing committee must complete its report to the
Assembly within 120 days after the date of referral.

Reporting to Assembly

11.1(26) The chairperson of the standing committee must present the
report to the Assembly within five days after the report is completed if the
Assembly is sitting, or if it is not, within five days after the beginning of the
next sitting.

Report of standing committee re recommendations

11.1(27) With respect only to those recommendations of the
compensation committee that have been referred to it, the standing
committee may in its report

(a) accept one or more of the recommendations;
(b) reject one or more of the recommendations; or
(c) reject one or more of the recommendations and set the salaries or

benefits that are to be substituted for the salaries or benefits
proposed by the rejected recommendations;

and if the standing committee rejects a recommendation, it must provide
reasons for each recommendation rejected.

PART IV Decision of the Application Judge

35 The application judge reviewed the two leading Supreme Court of Canada cases in
this area, the P.E.I. Reference case and the Bodner case, and identified his role in
conducting the judicial review as being deferential and limited in scope. His role was to
determine whether the Government's reasons for refusing to follow the recommendations
of the JCC were rational and supported by a factual foundation. If they were, then there
were no grounds for judicial intervention.
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36 He examined the recommendations of the JCC and the Government's response in
light of the jurisprudence. He noted that, with respect to the reasons given by the
Government in rejecting the salary increases recommended by the JCC, the Government
led no evidence as to what agreements had been reached with various sectors of the
public service for the years 2009 and 2010 at the JCC hearing. He also noted that, by
December of 2008, there was evidence before the JCC that the economic crisis had
subsided, which evidence was not contradicted by the Government.

37 He concluded that, instead of attempting to assist the JCC in arriving at an
appropriate level of compensation for the judges, the Government had taken a position
that would protect its interests in terms of not raising the expectations of employees in the
public sector with whom the Government had yet to bargain.

38 He compared the position taken by the Government of Manitoba to that taken by the
Government of Quebec before a compensation commission established in that province
and concluded in his reasons (at para. 79):

In my view, the position taken by the government here is as tainted as
was the position taken by the government in Québec because the
government was doing its best, in responding to the JCC's
recommendations, to protect its bargaining position with public-sector
groups rather than focusing, as it was required to do, on what the
appropriate level of compensation for judges should be.

39 The Government alleges that the application judge erred on five grounds, as follows:

1. By failing to properly apply the applicable legal test, including the
obligation to conduct a limited review with deference to the
Government's decision;

2. by failing to apply the appropriate remedy, which was to remit the
matter back to the Government;

3. by adjudicating on irrelevant matters;
4. by improperly finding the Government acted in bad faith; and
5. by awarding solicitor-client costs.

40 The Government is not appealing all aspects of the application judge's ruling. There
is no appeal with respect to the extended health benefits, life insurance, maternity and
parental leave or parking. There is an appeal with respect to salaries, salary differentials
for administrative judges, interest payable on the retroactive salary recommendation and
costs.

41 Although there is no appeal with respect to the ruling on life insurance or the effective
date of the maternity and parental leave policy and parking, the history of the parties'
dealings on these issues and the Government's treatment of those recommendations are
relevant to the finding by the application judge of bad faith on the part of the Government
and the consequent award of solicitor-client costs. Therefore, those issues will be
addressed later in these reasons in the discussion on costs.
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PART V Analysis and Decision

5.1 Standard of Review

42 In the Bodner case, the Supreme Court of Canada was quite explicit on the nature of
the standard to be applied by a court reviewing a government's response to the
recommendations of a judicial compensation committee. The standard of judicial review is
one of simple rationality. The role of the reviewing court is to conduct a deferential, limited
form of judicial review. This deferential review acknowledges the government's unique
position and accumulated expertise and its constitutional responsibility for management of
the province's financial affairs (see Bodner at para. 30).

43 That is the standard that should have been applied by the application judge to the
decision of the Government not to follow the JCC recommendations.

44 What, then, is the standard of review in this court? The Government argues that the
applicable standard of review with respect to this appeal is correctness. The judges argue
that the appeal deals with questions of mixed fact and law and submit that the standard of
review is one of palpable and overriding error.

45 This is an appeal of a review of a decision of the Government under the Act, so the
determination of the applicable standard of review is governed by the principles of
administrative law and, in particular, Dr. Q v. College of Physicians and Surgeons of British
Columbia, 2003 SCC 19, [2003] 1 S.C.R. 226, and more recently in Agraira v. Canada
(Public Safety and Emergency Preparedness), 2013 SCC 36 at paras. 45-47. Our task on
appeal with respect to the major ground of appeal is to determine whether the application
judge correctly applied the legal test set out in Bodner. Accordingly, if the application judge
chose the wrong standard of review or incorrectly applied the correct standard of review,
this court would be justified in intervening. Moreover, if the application judge committed
palpable or overriding error with respect to the facts and the evidence referred to in his
analysis, this would also justify intervention. (See Housen v. Nikolaisen, 2002 SCC 33,
[2002] 2 S.C.R. 235.) His decision on costs was a discretionary one and should not be
varied unless he proceeded on a wrong principle, a misapprehension of the evidence or
the decision was clearly unjust.

5.2
Did the Application Judge Err in his Application of the Appropriate Leg-
al Test?

What is the legal test?

46 Both parties agree that the legal test applicable to the matters at issue was set out by
the Supreme Court of Canada in the Bodner case. The difference between the parties
arises from the application judge's application of the Bodner test. Before commenting on
the application judge's application of the law to the facts, I believe it would be helpful to set
out the law in this area.
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47 In the Bodner case, Provincial Court judges in New Brunswick, Ontario and Quebec,
justices of the peace in Alberta and municipal court judges in Quebec sought judicial
review of their governments' decision to reject certain compensation committee
recommendations relating to their salaries and benefits.

48 The Supreme Court of Canada took the opportunity to set out the principles that
apply in these situations and to clarify the operation of the committees that they
recommended be set up in the P.E.I. Reference case in 1997.

49 They held that the JCC recommendations are not binding upon a legislature, unless
the legislature provides otherwise. The government may choose not to follow the
recommendations, but it must justify its decision with rational reasons and those rational
reasons must have a reasonable factual foundation (Bodner at para. 39).

50 As indicated earlier in these reasons, the role of the application judge upon review is
to conduct a deferential, limited form of judicial review. The standard of judicial review is
one of simple rationality. The test developed in Bodner is composed of three parts:

1. Has the government articulated a legitimate reason for departing
from the commission's recommendations?

2. Do the government's reasons rely upon a reasonable factual
foundation?

3. Viewed globally, has the commission process been respected and
have the purposes of the commission, preserving judicial
independence and depoliticizing the setting of judicial remuneration,
been achieved?

51 In Bodner, the court explained what would be "legitimate reasons" (at paras. 23-24):

The commission's recommendations must be given weight. They have to
be considered by the judiciary and the government. The government's
response must be complete, must respond to the recommendations
themselves and must not simply reiterate earlier submissions that were
made to and substantively addressed by the commission. The emphasis
at this stage is on what the commission has recommended.

The response must be tailored to the commission's recommendations
and must be "legitimate" ... which is what the law, fair dealing and respect
for the process require. ....

52 Reasons that are complete and that deal with the committee's recommendations in a
meaningful way will meet the standard of rationality. Legitimate reasons must be
compatible with the common law and the constitution. The government must deal with the
issues at stake in good faith, and bald expressions of rejection or disapproval are
inadequate. Instead, the reasons must show that the committee's recommendations have
been taken into account and must be based on facts and sound reasoning. They must
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state in what respect and to what extent they depart from the recommendations,
articulating the grounds for rejection or variation. The reasons should reveal a
consideration of the judicial office and an intention to deal with it appropriately. They must
preclude any suggestion of attempting to manipulate the judiciary (Bodner at para. 25).

53 With respect to the second part of the test, the reviewing court "must determine
whether the government has explained the factual foundation of its reasons in its
response" (Bodner at para. 36). The court must also consider whether it is rational for the
government to rely on the stated facts or circumstances to justify its response. While the
government may expand upon the factual foundation in affidavit evidence before a
reviewing court, "[a]bsent new facts or circumstances, as a general rule, it is too late to
remedy that foundation in the government's response before the reviewing court" (ibid.).

54 In applying the third part of the test, the reviewing court is to consider the overall
process from a global perspective. The focus shifts to the totality of the process and of the
response. Although a court may find fault with certain aspects of the process followed, the
court must weigh and assess the government's participation in the process and its
response in totality, and determine whether the government has respected the purposes of
the committee: preserving judicial independence and the depoliticization of the
remuneration process. In other words, has the government engaged in a meaningful way
with the process of the commission? As Bodner stated (at para. 43):

A court should not intervene every time a particular reason is
questionable, especially when others are rational and correct. To do so
would invite litigation, conflict and delay. This is antithetical to the object
of the commission process. If, viewed globally, it appears that the
commission process has been effective and that the setting of judicial
remuneration has been "depoliticized," then the government's choice
should stand.

55 Also, at the third stage, looking at the matter from a global perspective, if the
government has participated actively in the process, it must be shown greater deference
than if it had ignored the process (see Bodner at para. 83).

56 So, in summary, the reviewing court is to conduct a limited, deferential review and
determine whether the government's reasons for not following the recommendations of the
committee were rational. The reasons will be rational where there existed evidence of a
reasonable factual foundation for the government's decision to depart. The evidence must
be reviewed globally and not piece by piece.

57 The Government argues that while the application judge stated the law correctly, he
did not apply those principles correctly to the facts and he did not accord the Government
the appropriate level of deference. In addition, the Government submits that the application
judge failed to explain why the evidence relied on by the Government was not accepted
and also failed to consider the evidence as a whole, as he was required to do.

What Constitutes the Government's Reasons?
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58 One point that should be clarified is exactly what constitutes the Government's
reasons for rejecting the JCC recommendations.

59 In Schedule B of the Motion of the Standing Committee, one finds the seven
recommendations that are rejected, followed by a section headed:

The Reasons: In reviewing the report of the Judicial Compensation
Committee, the standing committee has examined each of the
recommendations individually and collectively. The reasons for rejecting
these recommendations are as follows ....

....

60 The reasons of the Government are set out in the following 11 paragraphs. In its
factum, the Government relies on these paragraphs as constituting its reasons for rejecting
the recommendations related to salary increases, salary differentials for administrative
judges and interest.

61 At the hearing, counsel argued that, as part of the factual foundation for the
Government's position, the court should also take into account as reasons the questions
and answers reported during the discussion at the Standing Committee. For example,
reliance is placed on a comment by the Honourable Rosann Wowchuk that "[t]hese
numbers were derived on, based on government's dealing with all parts of the public
sector and where we are given the economic times."

62 I reject the argument that the reasons of the Government should include all the
discussion, questions and answers reported in Hansard. As Bodner indicates, if called
upon to justify its decision in a court of law, the government may not advance reasons
other than those mentioned in its response, although it may provide more detailed
information with regard to the factual foundation upon which it has relied (see paras. 8, 21,
26-27).

63 In this case, I take the reasons for the rejection of the JCC's recommendations to be
the reasons stated in Schedule B of the report of the Standing Committee. They are clearly
identified as "reasons." It is not for this court or any court for that matter, to scour all the
legislative proceedings and put together reasons for the Government's rejection from the
questions and answers of the members of the Standing Committee.

Appropriate Level of Deference

64 The Government submits the application judge erred by concluding that the degree
of deference to be shown by the court to the actions of the government "depends upon,
and is proportional to, the degree to which the Government has participated in the
process" (at para. 44). Instead, it submits that deference is always to be given, with greater
deference being shown when the Government participates in the process than if it had
ignored the process. Here, it is argued, the Government participated fully in the process
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and should be afforded the greatest deference.

65 It is correct that deference is always to be shown to the Government and the
application judge clearly stated that deference is appropriate. He repeats several times
that the standard is one of deference to the Government (for example, see para. 50).

66 However, it is also correct that the application judge stated that the degree of
deference to be shown by the court depends upon, and is proportional to, the degree to
which the Government has participated in the process. In so doing, he was simply
following the Supreme Court's admonition in Bodner when it stated, in referring to the third
part of the test and the need for a holistic analysis, "[t]hus, the Government has
participated actively in the process and it must be shown greater deference than if it had
ignored the process" (at para. 83).

67 I see no error here. The application judge is reflecting the fact that the court is
analyzing the process as a whole and trying to determine whether the Government
participated wholeheartedly and effectively in the process or whether its actions simply
showed it "was going through the motions." The whole point of the committee process is to
"depoliticize" the setting of judicial remuneration. Is the Government truly committed to the
process or is it simply going through the process because the Supreme Court has stated
that it must?

68 The application judge refers to several incidents which, taken as a whole, he found
reflected the fact that the Government was not meaningfully considering the
recommendations of the JCC. He is entitled to do that, especially in the third stage.

69 So, for example, the application judge concluded that the process became politicized
when the Standing Committee passed a motion, which counsel for the Government
acknowledged was prepared before the hearing, immediately after hearing from counsel
for the judges, thereby showing that they did not consider anything she had to say. Not
only was this an example of a disregard for the process, but it was also, according to the
application judge, an example of bad faith.

70 On appeal, the Government argues that this reflected the application judge's
misunderstanding of the process. The Standing Committee had a number of months to
review the JCC's recommendations. At the meeting held on October 26, 2009, the
Standing Committee was not obligated to hear from counsel for the judges. The fact that
the Standing Committee was not persuaded to change its position with respect to the JCC
recommendations was not a wanton disregard of process or evidence of bad faith.

71 It may or may not be evidence of bad faith. However, the Act made the salaries of
the judges in the three comparison provinces of crucial importance in determining the
salary of the Manitoba judges. When the JCC made its recommendation, it stated
specifically that it did not have up-to-date information about the salary of New Brunswick
judges. Counsel for the judges was now providing that information to the Standing
Committee. Surely, the fact that it did not even cause the Standing Committee a moment's
reflection is indicative of the Government's lack of consideration of the JCC process and
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something that the application judge was entitled to consider.

72 There were other such examples, not so much of malice or bad faith, but rather, of a
lack of attention and respect for the process. For example, the JCC recommended that the
maternity and parental leave policy be effective as of April 1, 2008. Without explanation,
the Standing Committee made it effective on the date it was approved by the Legislative
Assembly. The fact that this was unintentional and an oversight is confirmed by the fact
that counsel for the Government wrote to counsel for the judges on November 23, 2010,
confirming that the Government did not take issue with the fact that the implementation
date was to be the date recommended by the JCC.

73 Again, in its substituted salary adjustment for 2010, the effective day of the salary
adjustment was the very last day of the 2010 fiscal year. This strange departure from the
previous consistent practice of effective adjustment on the first day of the fiscal year (April
1) was never suggested or mentioned in front of the JCC and never explained by the
Standing Committee in its reasons. Since the Supreme Court mandated the JCC process
in 1997, the practice had been for increases to be implemented on the first day of the fiscal
year in question.

Application of the Law to the Facts

74 I agree with the application judge that the Government's reasons for rejecting the
JCC salary recommendations do not meet the level of simple rationality. They are
conclusory, are not supported by a factual foundation and do not come to grips
meaningfully with the JCC recommendations. In many ways they are simply a repetition of
its arguments in front of the JCC. As was stated in Bodner, to constitute legitimate
reasons, the Government must not simply reiterate earlier submissions that were made to,
and substantively addressed by, the JCC. Bald expressions of disapproval are inadequate,
as are simple statements that the salary increases are unfair or unreasonable in the
current economic climate. One must explain why (see Bodner at para. 30).

75 For example, the Government's first reason for rejecting the salary increases in 2009
and 2010 is that the JCC failed to properly take into account or balance the six factors set
forth in the legislation. It does not explain how the JCC failed to properly balance those
factors. In fact, the report of the JCC goes through each of the six factors in great detail,
explains its understanding of the position taken by each of the parties on each of the
factors and further explains why it balances the factors in the way that it does. I agree with
the application judge that the Government failed to "justify what different weights ought to
have been given by the JCC to those factors" (at para. 83). (Also see Bodner at para. 26.)

76 Another example of the conclusory nature of the Government's objections is its
second reason that the recommended salary increase goes beyond what is considered
appropriate and necessary for maintaining judicial independence. The JCC spent many
pages reviewing the evidence and explaining how it reached its decision. To simply say
the salary increase is inappropriate, without more, is not a reason; it is an opinion without
any evidentiary support or justification. No factual foundation is asserted by the
Government in articulating the position it took in departing from the JCC's
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recommendation.

77 The third reason asserted by the Government is that the JCC did not adequately
address the Government's position that existing salary levels, together with the value of
pension and other benefits, were more than adequate to attract and retain an
acknowledged pool of highly qualified candidates. But, the JCC agreed with the
Government on this point, and it makes no sense for the Government to rely on this point
as a reason to reject the recommendations of the JCC (see the 2008 JCC Report at p. 53).

78 The fourth and fifth reasons are similar, in that both argue that the JCC failed to
adequately take into account either the binding salary increase payable as of April 2008 or
the other benefits being paid to the judges, such as maternity leave and pension benefits
which, together, result in a generous compensation package and an increased cost to
Manitobans. Neither of these arguments is accompanied with any factual foundation. The
assertion stands by itself. The Government provided no context or detail of the actual
increase in cost and failed to bolster its assertion with any evidence.

79 In fact, the JCC went to great lengths to explain the rationale for recommending a
five per cent increase in the years subsequent to 2008. It is obvious from a reading of the
JCC report that it was aware of the fact that the salaries paid to the judges were but part of
a total compensation package. In the 2008 JCC Report, the first statement made by the
JCC under the heading "The Committee's Recommendation Regarding Salary" is as
follows:

The Committee has the responsibility to recommend a salary to be paid to
[Provincial Court Judges], which forms part of a total compensation
package, and the Committee must be mindful that the expense of the
compensation package is borne by the taxpayers of Manitoba.

80 Further, in its concluding remarks on the issue of salary increases, the JCC made the
following statement:

The Committee has made this recommendation that such an increase will
be greater than that received by many Manitobans over the next three
years. Nonetheless, the Committee is satisfied, given the continuing
relative strength of the Province's economy, such an increase is
necessary to providing a fair and reasonable salary as part of a
compensation package.

81 The same problem is present with the Government's sixth reason. Instead of
meaningfully responding, the government "simply reiterate[s] earlier submissions that were
made to and substantively addressed by the commission" (Bodner at para. 23). In that
sixth reason, the Government states that the increases in salary recommended would be
unfair and unreasonable to the Government in relation to other public service salary
increases in order to maintain what the Government regards as the greater good of the
public service. The Government also took the position that the recommendations were
inconsistent with the current policy of negotiated wage restraint in the public service absent
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special circumstances.

82 Yet the Government led no evidence as to what agreement had been reached with
various sectors of the public service for the years 2009 and 2010. The uncontradicted
evidence was that, by December of 2008, the economic crisis had subsided. Moreover, no
evidence was tendered by the Government during the course of the hearing conducted by
the JCC as to the level of salary increases that had already been negotiated with different
segments of the public sector for the years 2009 and 2010.

83 As pointed out by the application judge (at para. 103):

If the government wanted to argue that the JCC's recommendation for
salary increases for judges should be consistent with the government's
policy of "negotiated wage restraint in the public service", the government
ought to have tendered evidence at the hearing conducted by the JCC as
to the results of that policy in terms of salary increases to be paid to
various sectors of the public service. The government provided no such
evidence.

84 As stated earlier, this position of the Government is similar to the position taken by
the Government of Quebec before a compensation committee established in that province.
In referring to the Quebec Government's positions, the Supreme Court of Canada had this
to say (Bodner at para. 160):

.... Its position is tainted by a refusal to consider the issues relating to
judicial compensation on their merits and a desire to keep them within the
general parameters of its public sector labour relations policy. The
Government did not seek to consider what should be the appropriate level
of compensation for judges, as its primary concerns were to avoid raising
expectations in other parts of the public sector and to safeguard the
traditional structure of it pay scales.

85 The Government did not change its position when the JCC reconvened for further
evidence as a result of the change in economic conditions. The Government simply "urged
the JCC to pay attention to the factors set forth in the Act" (at para. 100). Nor does the
Government allege that there were new and changed considerations that needed to be
addressed by the Standing Committee.

86 This is in contrast to the situation in the case of Aalto v. Canada (Attorney General),
2010 FCA 195, [2012] 1 F.C.R. 290. In the Aalto case, the economic conditions
deteriorated from the time the committee issued its report and pay restraint had already
been imposed on the federal public service. The court agreed that it would not be
appropriate to exempt the prothonotaries from these across-the-board measures (see
Aalto at para. 19).

87 In its seventh reason for rejection of the JCC recommendations, the Government
stated that the substituted salaries "would be more consistent with the government's
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approach for public servants in the majority of the service" (at para. 75). The application
judge rejected this rationale, stating that "special circumstances exist that permit the
government to except the judges from its general policy of 'negotiated wage restraint in the
public service'" (at para. 106).

88 The Government submits that the application judge erred when he made the above
statement. It points to the Bodner case, where the Supreme Court makes clear that the
case law does not require that the Legislature or the executive establish the existence of
exceptional circumstances in order to justify a departure from the recommendations (at
para. 34).

89 The law does not require that judges be treated differently in circumstances of
economic restraint. As a matter of fact, it would be inappropriate if it were otherwise. As
Lamer C.J. pointed out in the P.E.I. Reference decision (at para. 133):

First, as a general constitutional principle, the salaries of provincial court
judges can be reduced, increased, or frozen, either as part of an overall
economic measure which affects the salaries of all or some persons who
are remunerated from public funds, or as part of a measure which is
directed at provincial court judges as a class. ....

90 And further, Lamer C.J. went on to say that (at para. 184):

.... Across-the-board measures which affect substantially every person
who is paid from the public purse, in my opinion, are prima facie rational.
....

91 However, in this case, the Government had not imposed across-the-board measures,
either before the JCC recommendations or after. Minister Wowchuk told the Standing
Committee in October 2009, that the substituted salaries reflected "where we feel
settlements can go" "given the economic times." In other words, they did not want to raise
expectations when they entered into bargaining with public servants.

92 Second, the Government had departed from its bargaining position in some public
sector settlements based on "special circumstances" such as recruitment and retention.

93 Third, judges are different from public sector employees in that they must rely upon
the JCC process and the good faith of the legislative branch. They cannot negotiate. While
judges' salaries can and should be reduced or otherwise changed as part of an
"across-the-board measure," the government must first put its proposed measure to the
JCC, unless the circumstances have changed after the report is issued. (P.E.I. Reference
at para. 147).

94 Counsel for the Government indicated that they were not arguing that the economic
condition had worsened when the recommendations came before the Legislature. Rather,
when the recommendations came before the Government, it was then in the process of
developing a policy on wage restraints. The Government now had a policy of fiscal
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restraint and the compensation for judges needed to be part of that plan. I fail to
understand that argument.

95 In December 2008, the parties effectively agreed that the Government was
comparatively well-positioned to deal with the uncertain economic conditions. When the
Standing Committee met in October 2009, the evidence was that the Government's
economic position had further stabilized.

96 If the Government had adopted an across-the-board policy of wage restraints, then it
is clear that the judges could have been subject to that policy. This could have been the
case, even if the across-the-board measure had been adopted after the report of the JCC
had been filed. This was the situation in the P.E.I. Reference case (see paras. 147, 184).

97 But here no such measure was instituted. There was no evidence of such a measure
being instituted with other groups. As in Quebec, this was a negotiating position on the part
of the Government. I would also point out, as did the JCC and the application judge, that,
while the Act specifically mandates the JCC to consider the salaries of judges in other
jurisdictions (s. 11.1(16)), it does not refer to other groups which are paid out of the public
purse, as do the statutes in some of the other provinces.

98 Moreover, the Government did not provide this information to the JCC, nor is it
referred to in the reasons of the Standing Committee. As stated in Bodner (at paras. 11,
22-27), if information is available and the Government chooses not to present it to the
JCC, then it cannot do so at a later time. The emphasis is on the JCC recommendations,
and the Government's response is to engage meaningfully with those recommendations.
The Government simply urged the JCC to act with caution, and the JCC agreed that fiscal
restraint or caution was indeed appropriate.

99 The eighth reason advanced by the Government for rejecting the JCC's salary
recommendation is that its recommendations for 2009 and 2010 were based on the wrong
assumption that previous JCCs had accepted, namely that salary increases should follow
a national average. The Government contended that the three-province average, which
was utilized to determine the salary to be paid to the judges effective April 1, 2008, and
which was binding upon it, was the appropriate comparator.

100 In looking at salaries from provinces across the country, the JCC was following one
of the statutorily mandated factors in the Act. In any case, the evidence presented to the
Standing Committee demonstrated that the JCC's recommendation for the 2008 salary of
$192,166 was less than the three-province average of $195,851. Similarly for the year
2009, the JCC's recommendation for a salary of $201,774 was less than the
three-province average of $203,276. The JCC's recommended salary of $211,862 for 2010
was greater than the three-province average of $206,221, but that was based on outdated
figures. When the figures were brought up to date, the three-province average became
$214,010 for 2010 which was higher than the $211,862 recommended by the JCC. This
information was available to the Standing Committee just before they gave their reasons
for rejecting the recommendations.
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101 So, contrary to reason eight of the Standing Committee, the recommendations of
the JCC were much closer to the three-province average that the Government relies on,
rather than the "national average."

102 The Government's last reason for rejecting the salary recommended by the JCC is
that the increases were inconsistent with the JCC's own findings about economic
conditions in the province.

103 The Government submits that the reasons provided by it were supported by its
five-year economic plan. The reasons were consistent with the economic conditions at the
time, the policy of wage restraint being exercised by the Government and the minimal
salary increases to most of the public sector. The economic conditions at the time meant
that many Manitobans were receiving nominal salary increases, if any at all. Consequently,
increases of 2.9 per cent and one per cent, respectively, were more in line with the
increases given to others from the public purse, as opposed to the five per cent for each
year proposed by the JCC.

104 It should be noted that, although the Government did submit economic evidence to
the JCC supporting its submissions, the JCC had other evidence which disagreed with
some of the conclusions of the Government's expert. For example, Fletcher Baragar,
Professor in the Department of Economics at the University of Manitoba, presented a more
positive outlook for the Government's economic situation and concluded that the
Government's economy was performing very well relative to both its provincial
counterparts and the national average (see Fletcher Baragar, Update on the Manitoba
Economy and the Province's Fiscal Capacity (December 12, 2008)).

105 Moreover, I believe the response to this last point is similar to the others. The
Government failed to specify what facts were not taken into account or which findings were
inconsistent. The JCC accepted the Government's recommendation to be prudent and was
entitled to weigh all the economic evidence adduced in coming to its conclusions.

106 The reasons of the Standing Committee do not explain why the prudent approach
adopted by the JCC was not sufficient. While the Government may not have to produce
costing information, it has and obligation to explain, in a meaningful way, why it disagrees
with the JCC recommendations.

107 Finally, looking at all of its reasons as a whole, the Government argues that the
application judge erred in not properly applying the third stage of the Bodner test which, as
stated earlier, is where the judge must examine the Government's reasons as a whole.
Even if one or two reasons are flawed, if one can say that, as a whole, the Government's
reasons are rational, then the judge must defer to the Government. The test is whether
looking at the response as a whole, the Government responded in a meaningful way.

108 First, the application judge did step back and look at the reasons as a whole. He
stated (at para. 125):

.... Viewed globally, I found the government's reasoning to be lacking in
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respect for the process and to negate rather than enhance the purposes
of the JCC ....

109 Second, the whole cannot be greater than the parts. If none of the reasons have a
factual foundation, or a rationale, or if all of the reasons given are perfunctory, then looking
at them as a whole cannot lead one to a different conclusion.

110 Third, even if one tried to look at the objections holistically and came to the
conclusion that, generally, the objections to the JCC recommendations were based on the
economic situation of the province, there was no factual foundation that would lead one to
understand how, based on the economic evidence adduced at the hearing, the JCC erred
in the conclusions they reached.

Salary Differentials for Administrative Judges

111 The JCC recommended differentials in 2009 and 2010 of an additional five per cent
and eight per cent increase for the Associate Chief Judge, Senior Master and the Chief
Judge respectively.

112 The Standing Committee relied on reasons similar to those regarding the
recommendations for general salary increases to reject the salary differential
recommendations. The Government substituted the recommendation with a 2.9 per cent
and one per cent increase for 2009 and 2010 respectively.

113 The arguments with respect to the salary differentials are the same as the
arguments with respect to the general salary increase. Therefore, these reasons relating to
the salary increase apply equally to this recommendation.

5.3 Interest

114 In its report, the JCC made an award that included interest. It recommended that
interest be paid on the retroactive salary adjustments and that it be set at a rate equal to
the pre-judgment rate fixed by The Court of Queen's Bench Act, C.C.S.M., c. C280 (the
QB Act), from April 1, 2008 to the date of payment.

115 The JCC held that the judges were delayed in receiving the salary and benefits to
which they are entitled, while the Government had had the use of the money for some
years. This was no one's fault, but there was an inherent unfairness in the system which
could be remedied by payment of interest on the retroactive salary.

116 While acknowledging that no previous JCC had recommended a payment of
interest and that the authority to award interest was not explicitly spelled out in the Act, the
JCC held that (the 2008 JCC Report at p. 84):

.... However, Section 11.1(3)(b) does provide the jurisdiction of the
Committee to make recommendations with respect to the benefits to be
paid to [Provincial Court judges]. The Committee is of the opinion it has
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jurisdiction to make an award of interest.

117 Section 11.1(3)(b) of the Act refers to:

....

(b) the benefits to be paid, including pensions, vacations, sick
leave, disability benefits, travel expenses and allowances, to
the Chief Judge, an Associate Chief Judge and a judge of the
court.

118 In affirming the award of interest, the application judge did not substantively
comment on the reasoning of the JCC. However, I do not accept the argument of the
Government that the application judge did not make a decision. He could not have been
clearer when he stated in his reasons that "the jurisdictional challenge advanced by the
government in rejecting the interest recommendation is neither legitimate nor
constitutionally adequate" (at para. 132).

119 Rather, the application judge appeared to rely on the fact that the Government did
not raise the jurisdiction of the JCC to award interest during the course of the hearing
before them (at para. 131):

.... The challenge to the jurisdiction of the JCC came in the form of the
motion passed by the Standing Committee, which deprived the JCC from
addressing that issue directly. I find this conduct on the part of the
government to be inappropriate. It shows a total disregard and lack of
respect for the process the government itself created for determining
judicial salaries and benefits.

120 The Government has appealed and argues that the JCC cannot make
recommendations that are beyond its jurisdiction and beyond the scope of its statutory
mandate. It submits that, since there is no inherent right to interest and since interest is not
part of the definition of salary or benefit in the Act, the JCC acted beyond its jurisdiction.

121 Much time was spent on the argument that the Government did not raise the
jurisdictional issue before the JCC and it was therefore precluded from raising it in court.

122 The judges say that, at no time during the hearing before the JCC or in its written
submissions, did the Government in any way dispute or challenge the jurisdiction of the
JCC to make a recommendation that interest be paid on retroactive salary adjustments.
Instead, the matter was argued on its merits, as to whether or not, in the circumstances,
the JCC should exercise its discretion to recommend interest. On appeal, the Government
maintains that it did, indeed, raise the issue of lack of jurisdiction in front of the JCC. Since
the hearing was not recorded, reference was made to the notes made by various parties
during the hearing to corroborate both sides of the argument.
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123 The JCC either has the jurisdiction to award interest or it does not. It cannot be
conferred by consent. Administrative tribunals or agencies are statutory creations and they
cannot exceed the powers that are granted to them by their enabling statute. In my view,
the Government cannot be precluded from raising the issue of jurisdiction at this point in
time whether or not it failed to do so at the hearing.

124 In the oft-cited decision of Bank of America Canada v. Mutual Trust Co., 2002 SCC
43, [2002] 2 S.C.R. 601, Major J. described interest as the time-value of money, explaining
that (at para. 21):

The value of money decreases with the passage of time. A dollar today is
worth more than the same dollar tomorrow. Three factors account for the
depreciation of the value of money: (i) opportunity cost (ii) risk, and (iii)
inflation.

125 I agree with the Government's submission, relying on the Bank of America case that
historically a court's ability to award either pre- or post-judgment interest was extremely
limited. Circumstances where it was awarded at either common law or in equity were
limited to select factual situations. See the discussion found in Mary Anne Waldron, The
Law of Interest in Canada (Toronto: Carswell, 1992) at 142, and the extensive historical
review found in Alberta v. Nilsson, 2002 ABCA 283, 320 A.R. 88.

126 However, there is obviously a distinction to be drawn between a court's power to
award interest on a judgment and the type of recommendation made by the JCC in the
case at bar.

127 The JCC is a statutory body and, while the Government is correct that it cannot
make recommendations that are beyond the scope of its mandate, tribunals can also
obtain jurisdiction by necessary implication. See ATCO Gas and Pipeline Ltd v. Alberta
(Energy and Utilities Board), 2006 SCC 4 at para. 51, [2006] 1 S.C.R. 140. Rothstein J.
observed recently in R. v. Cunningham, 2010 SCC 10, [2010] 1 S.C.R. 331, that "[t]his
Court has affirmed that courts can apply a 'doctrine of jurisdiction by necessary implication'
when determining the powers of a statutory tribunal" (at para. 19).

128 It is true that the JCC has the power to make recommendations only and does not
have the adjudicative power that is most often associated with a statutory administrative
body. Rather, its mandate is to "investigate, report and make recommendations" with
respect to salary and benefits (see s. 11.1(3) of the Act).

129 While the law of necessary implication is most often associated with adjudicative
decisions, it has been referred to and relied upon even in cases involving
recommendations. This is especially so in this case where the "recommendations" of the
JCC are not simple recommendations. The Government's response must meet the test of
simple rationality if the recommendations are not to be followed. See, for example,
Nishnawbe Aski Nation et al. v. Eden, 2011 ONCA 187 at para. 34, 104 O.R. (3d) 321.

130 In identifying what powers are impliedly, as well as expressly, conferred on an
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administrative body, the court must apply a contextual approach and consider, inter alia,
the purpose and function of the statutory body. See Bell Canada v. Canada (Canadian
Radio-Television and Telecommunications Commission), [1989] 1 S.C.R 1722, followed in
R. v. 974649 Ontario Inc., 2001 SCC 81 at para. 70, [2001] 3 S.C.R. 575 (at p. 1756):

.... The powers of any administrative tribunal must of course be stated in
its enabling statute but they may also exist by necessary implication from
the wording of the act, its structure and its purpose. Although courts must
refrain from unduly broadening the powers of such regulatory authorities
through judicial law-making, they must also avoid sterilizing these powers
through overly technical interpretations of enabling statutes. ....

See also Sciberras v. Workers' Compensation Board (Man.), 2011 MBCA 30 at para. 70,
262 Man.R. (2d) 277.

131 The function and/or purpose of the JCC is to investigate, report and make
recommendations with respect to "salaries" and "benefits." Neither word is defined in the
Act. If one turns to Black's Law Dictionary, the ??d., sub verbo "salary" is most often
described as a form of "compensation" and s. 11.1(3) of the Act does speak to a
"compensation" committee. As well, benefit is defined in Black's Law Dictionary as an
advantage, privilege, profit or gain.

132 The question therefore becomes whether, as a matter of statutory interpretation, the
power to recommend interest is necessary for the JCC to carry out its purpose and
function and can be found by necessary implication in the Act.

133 There have been a number of decisions where interest was awarded despite the
absence of a specific reference to interest in the statute. Courts have held that the power
to issue a compensatory order implies a power to award interest. See Public Service
Commission (N.S.) v. Nova Scotia Government and General Employees Union, 2004
NSCA 55 at para. 38, 223 N.S.R. (2d) 57. This would be of special consideration where
there is no provision in the statute under review to provide a remedy when there is
substantial delay from the time the benefits should be paid to when they are actually paid.
See Tilley v. Workers' Compensation Commission (Nfld.) (1990), 85 Nfld. & P.E.I.R. 358 at
para. 3 (S.C. (T.D.)).

134 Another example, this time dealing with wages, arises in the case of Canada
(Attorney General) v. Morgan and Canadian Human Rights Commission (1991), 135 N.R.
27 (F.C.A.). Morgan was an infantryman in the Canadian Armed Forces and complained of
discrimination under the Canadian Human Rights Act. The applicable provision in the
Canadian Human Rights Act allowed the tribunal to compensate an individual for lost
wages. On appeal to the Federal Court of Appeal, the court held that, although there was
no specific provision expressly granting the tribunal power the give interest, "the tribunals
were right in considering that their power to assure the victim adequate compensation
entitled them to award interest" (at para. 18).

135 So, it has certainly been the case that tribunals have awarded interest in situations
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where their enabling statute has not specifically mentioned the payment of interest.
Moreover, the JCC is entitled to deference in its interpretation of its home statute (see
Manitoba v. Russell Inns Ltd. et al., 2013 MBCA 46, 291 Man.R. (2d) 244, and authorities
mentioned therein).

136 However, having stated that it was within the jurisdiction of the JCC to award
interest does not mean that it must be awarded or that it must be awarded in every case or
that, if awarded, the Government must accept the recommendation. The Government
argues that, even if the JCC had the jurisdiction to award interest, the rejection of that
recommendation and the reasons provided by the Government for that rejection were
reasonable and should have been afforded deference by the application judge.

137 In this case, the JCC did exercise its discretion to award interest. As mentioned
earlier, it explained why it did so and its decision was reasonable.

138 The Government was entitled to reject that recommendation if it gave a rationale for
so doing. The Government's rationale was stated in Schedule B as follows (Hansard at p.
265):

The Standing Committee does not accept the view that awarding interest
on retroactive salary increases is within the scope of benefits on which
the Judicial Compensation Committee may make recommendations.
Further, no such payments of interest have been recommended by any
previous Judicial Compensation Committee.

The Standing Committee does not accept the characterization by the
chair that interest falls within the scope of the "benefits" as contemplated
by The Provincial Court Act. If interest was intended, given the clear time
lines within the legislation, interest would be clearly been spelled out.

139 As explained above, the jurisdiction of the JCC includes implied powers. Whether
the power to award interest should be implied is a matter of statutory interpretation of the
governing statute which the JCC was entitled to interpret, so long as their interpretation is
reasonable.

140 Moreover, although there are time lines in the Act, those time lines are not always
followed, often through no fault of the parties. For example, s. 11.1(2) of the Act mandates
that a JCC shall be appointed on or before April 1 in every third year. In the case of this
JCC, the Order-in-Council was not made until May 7, 2008. Next, the 2008 JCC was to
report by November 7, 2008. For reasons explained earlier, the JCC did not submit its
report until June 9, 2009. The Legislature adjourned on June 14, 2009, and resumed on
September 28, 2009. The Legislature voted on the report of the Standing Committee on
December 14, 2009. As we see, the matter is still not settled well into 2013.

141 As well, the fact that something was not done previously is not a reason for not
doing it. While it may be that no other Manitoba compensation committee has awarded
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interest previously, interest has been awarded on judges' salaries by the courts of Quebec,
albeit based on a Canadian Charter of Rights and Freedoms rationale.

142 In Conférence des Juges du Québec v. Québec (Procureure Générale) (2000), 196
D.L.R (4th) 533 (Qc. C.A.), the judgment of the court awarded interest (at para. 67):

.... In the circumstance, it appears to us just and appropriate, in the words
of s. 24(1) of the Canadian Charter of Rights and Freedoms, that all
moneys owing to the judges and to the retired judges as of the date of the
present decision bear interest at the legal rate from the time that they
became due. ....

143 See also, Procureur général du Québec c. Conférence des juges du Québec,
[2004] Q.J. No. 6622 (QL) (C.A.), where the court once again ordered that interest be paid
on the retroactive salary adjustment, but only from the date the recommendations would
have been passed by the Legislature and "the government would have been able to pay
the amounts required" (at para. 142).

144 I wish to emphasize, however, that if the application judge had found that, viewed
holistically, the other reasons of the Government were rational and had a factual
foundation, it may be that the rejection of interest altogether, or a change in the dates at
which interest was payable, would have been acceptable as part of that rationale. As
Bodner indicated, "[a] court should not intervene every time a particular reason is
questionable, especially when others are rational and correct" (at para. 43). However, such
was not the situation in the case at bar, for the reasons expressed earlier.

145 In summary, therefore, with respect to the jurisdiction of the JCC to award interest,
as we have seen, even where a statute does not expressly authorize the payment of
interest, that power may be implied from the wording of the statute and the structure and
purpose of the statutory body.

146 Taking into account the nature of interest as described in the cases, as well as the
cases dealing with other tribunals that make compensatory orders, and the nature and
purpose of the JCC, the JCC interpreted its jurisdiction in a reasonable manner and
exercised its discretion both to recommend interest and to recommend it be payable as of
certain dates.

147 The reasons of the Government in rejecting the award of interest do not satisfy the
standard of simple rationality for the reasons given.

148 The payment of interest should be seen as making a remedy whole rather than as a
punitive order. The Government has had the use of the judges' money in the intervening
period.

5.4 Remedy

149 The Government argues that the application judges' failure to remit the matter back
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to the Legislature is an error of law. The judges submit that the application judge did not
make a palpable and overriding error in exercising his discretion and that, in the particular
circumstances, ordering implementation of the recommendations made by the 2008 JCC
be implemented was the appropriate remedy.

150 The Supreme Court in Bodner made clear that, where a reviewing court finds that
the government's reasons for rejecting the recommendations of a judicial compensation
committee were flawed, the typical remedy would be to refer the matter back to the
Legislature. The court should not encroach upon the provincial legislature's jurisdiction to
allocate funds from the public purse and set judicial salaries.

151 The court in Bodner stated (at para. 44):

In light of these principles, if the commission process has not been
effective, and the setting of judicial remuneration has not been
"depoliticized", then the appropriate remedy will generally be to return the
matter to the government for reconsideration. If problems can be traced to
the commission, the matter can be referred back to it. Should the
commission no longer be active, the government would be obliged to
appoint a new one to resolve the problems. Courts should avoid issuing
specific orders to make the recommendations binding unless the
governing statutory scheme gives them that option. ....

152 In exceptional circumstances, however, the typical remedy may not be appropriate.
Lack of good faith may be one situation where an exceptional remedy is required. For
example, in Bodner, the court observed that "[t]he government must deal with the issues at
stake in good faith" (at para. 25). Again, the court states (at para. 39):

.... It is impossible to draft a complete code for governments, and reliance
has to be placed on their good faith. ....

153 See, for example, Québec (Procureur général) c. Conférence des juges du Québec,
2007 QCCA 1250 (QL). In that case, the bad faith of the government and the multiplicity of
actions helped to ground the court's conclusion that this was an exceptional case and that
returning the matter to the Legislature was not an effective remedy.

154 In this case, the application judge was strongly of the view that the Government
acted in bad faith. As mentioned, he found, for example, that the Standing Committee
adopted a motion put forth by a member of the Standing Committee, who just happened to
be the Minister of Finance, and that the motion had been prepared in writing before the
hearing of the Standing Committee even occurred. Later, in respect to life insurance and
other matters, he found that "the government had shown nothing but disregard and
disrespect for the process it had enacted" (at para. 160).

155 However, I believe that, even if there is no finding of bad faith on the part of the
Government, there are other exceptional circumstances which lead to the conclusion that
referral back to the Legislature would not be an effective remedy.
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156 In the case of New Brunswick Provincial Court Judges' Association et al. v. New
Brunswick (Minister of Justice and Consumer Affairs), 2009 NBCA 56, 347 N.B.R. (2d)
296, the government adopted, in its response to a compensation report, the base salary
recommendations of its dissenting nominee on the 2004 Judicial Review Commission. Its
reason for adopting the dissenting report was that the base salary would place New
Brunswick judges in 7th place in Canada. As it turns out, the government was relying on
inaccurate salary information and the minority report would place the judges' salary in last
place in Canada. While the Court of Appeal found that the government had acted in good
faith in formulating an approach to achieve a 7th place ranking, they found the
government's rejection of the base salary recommendations in the majority report failed the
test of rationality.

157 After acknowledging that the generally appropriate remedy was to return the matter
to the government for reconsideration, the New Brunswick Court of Appeal found this to be
a truly exceptional case which called for a different remedy; namely that the court order the
government to implement the recommendations of the Judicial Review Commission (at
para. 46):

The pertinent period (2004-2008) is expired. All interested parties know
the recommendations in the Minority Report placed the Judges in last
place on the national comparison scale for the four years of the 2004
JRC's mandate and that the recommendations in the Majority Report
situate the Judges precisely where the Government intended they be. A
new JRC is set to begin its work for the post-2008 period. As these
reasons take form, the term of that JRC's mandate is slowly wasting
away. Just as significantly, and as might be expected, the Government
approached the formulation of its Response as a choice between two
options: the base salary recommendations in the Majority Report or those
in the Minority Report. Sending the matter back for reconsideration makes
sense where there is more than one way to rectify the situation. But here,
there is only one possible solution if one wishes, as deference obligates,
to achieve the Response's objective of placing the Judges in 7th place
nationally: it is to implement with due diligence the recommendations in
the Majority Report.

158 There are several factors here that lead to a similar finding of exceptional
circumstances. One of the factors involved in the consideration of an appropriate remedy
is timeliness. If this court were to refer the matter back to the Government for further
response, there would be significant delay in completing the constitutional process. This is
a valid consideration given that over five years have now passed since April 1, 2008.

159 Next, similar to the New Brunswick case, the response of the Government indicated
that, in their opinion, the appropriate salary level was the average of the three comparator
provinces. That was the effect of the salary recommendation for the 2008 year which then
became binding upon the Government. Moreover, for the years 2009 and 2010, that is, the
effect that the new, updated judicial salary information had on the recommendations, which
information was provided to the Standing Committee by the judge's counsel before the
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vote. In effect, the recommendations accord with the Government's position.

160 Moreover, time has marched on since the events upon which this litigation was
based. In July 2012, the 2011 JCC reported for the period April 1, 2011 to March 31, 2014.
In April 2013, the Standing Committee accepted the recommendations as to base salary
levels made by the Manitoba, Legislative Assembly, "Report and Recommendations of the
Judicial Compensation Committee" by Michael D. Weirier, Victor H. Schroeder, Q.C. &
David M. Shrom in Sessional Papers, No. 16 (2012) (2011 JCC Report) and rejected
certain other recommendations.

161 Significantly, the compensation levels recommended by the 2011 JCC Report and
accepted by the Legislature proceeded on salaries as found by the 2008 JCC, and
declared in effect by the application judge. The 2011 JCC Report reads (at p. 76):

We have determined that the base salary for 2011-2012 shall be
$218,000.00. This salary represents a 2.9% increase over the amount
decided by the prior 2008 JCC, rejected by the Standing Committee of
the Manitoba Legislature and reinstated by the Court of Queen's Bench.

162 It was that recommendation and that salary level that was accepted by the
Legislature. So, impliedly, by accepting the 2011 JCC base salary recommendations, the
Legislature has already accepted the 2008 JCC base salary levels. Nothing would be
gained by sending the matter back to the Legislature and delaying matters even further.

5.5
Costs - Did the Application Judge Err in Awarding Solicitor-Client
Costs?

163 The application judge awarded solicitor-client costs in favour of the judges on the
basis that the Government conducted itself in a manner that can be described as
reprehensible during the time preceding the commencement of the litigation.

164 Costs are in the discretion of the application judge pursuant to s. 96(1) of the QB
Act. While they are discretionary, that discretion is to be exercised within the parameters of
the factors set out in Queen's Bench Rule 57.01(1) and the general principles of the law.
As was stated earlier, appellate intervention will only be warranted where the exercise of
discretion is based on a wrong principle, a misapprehension of the evidence or the
decision was clearly wrong (see Fernandez v. Tan, 2009 MBCA 113 at para. 6).

165 The application judge understood that solicitor-client costs should be awarded only
in exceptional circumstances and normally as a result of conduct that can be described as
reprehensible, scandalous or outrageous on the part of one of the parties to the litigation.
See Young v. Young, [1993] 4 S.C.R. 3, and Agritrans Logistics Ltd. (Bankrupt), Re, 2005
MBCA 68, 195 Man.R. (2d) 47. The standard expressed in Young has been confirmed
recently by the Supreme Court in the case of Quebec (Attorney General) v. Lacombe,
2010 SCC 38 at para. 67, [2010] 2 S.C.R. 453.
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166 In fact, in the Bodner case itself, the Supreme Court of Canada overturned an
award of solicitor-client costs, with the court commenting that (at para. 132):

.... Neither party has displayed reprehensible, scandalous or outrageous
conduct. While the protection of judicial independence is a noble
objective, it is not by itself sufficient to warrant an award of solicitor-client
costs ....

167 The application judge relied on "reprehensible" conduct by the Government before
the commencement of, but not during, the litigation to conclude that this was an
appropriate case for solicitor-client costs. He found that the hearing before the Standing
Committee was "mere window dressing" (at para. 114) and "this, in my opinion,
demonstrates on the government's part a lack of fairness, bad faith dealings and a blatant,
wanton disregard for the process the government itself had created for determining
salaries and benefits for judges" (at para. 115).

168 With respect to the recommendations of the JCC in relation to the cost of insurance
premiums, the application judge concluded that (at para. 160):

.... On the basis of the evidence before me, I found that more than mere
oversight was involved in the government's failure to refer those
recommendations as is required by law. I concluded that there was
demonstrable bad faith on the part of the government and that the
government had shown nothing but disregard and disrespect for the
process it had enacted. ....

169 The Government argues that the application judge made an overriding and palpable
error in law by awarding solicitor-client costs in this matter. It submits that there is no
evidence to support a finding that it conducted itself at a level which is deserving of rebuke
and reproof. The failure to put the recommendations of the JCC regarding parking, the
effective date of the maternity and parental leave and the retirement coverage before the
Standing Committee was an oversight. It is argued that a mere oversight should not lead to
a finding of bad faith.

170 The question of the cost of the insurance premiums is a little more complicated. The
Government submits that no recommendation was put before the Standing Committee
because there was a disagreement as to whether there was or was not an inequity in the
cost of the coverage. The Government was confused and unsure as to whether there was
indeed an inequity. The failure to deal with the cost of the premiums is not a demonstrated
example of bad faith because it would have no financial impact on the Government. The
judges bear the cost of the premiums.

171 There are two issues that must be addressed here, one a question of law and one a
question of fact. First, the application judge relied only on conduct before the
commencement of litigation to ground his award of solicitor-client costs. There is no
allegation that the Government acted in a reprehensible manner during the conduct of the
litigation.
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172 Second, did the application judge misapprehend the evidence when he found
reprehensible conduct here on the part of the Government? It is that finding that anchors
the solicitor-client costs award by the application judge. Unless the application judge
misapprehended the evidence, committed an error in principle or reached a clearly unjust
result, I would not disturb his discretionary decision to award solicitor-client costs in this
matter.

Is reprehensible conduct which occurs only before the commencement of
litigation grounds for solicitor-client costs?

173 Generally, solicitor-client costs are awarded for conduct during the course of
litigation which is so outrageous that the court wishes to express its disapproval of that
conduct by way of an award of costs. It is not usually awarded for pre-litigation conduct.

174 The application judge referred to N.B. v. Director of Child and Family Services
(Man.) et al. (1999), 134 Man.R. (2d) 261 (C.A.), as a case where this court allowed an
order of solicitor-client costs, [1997] M.J. No. 340, to stand where the misconduct alleged
occurred prior to the commencement of the litigation. I do not believe that this case is an
authoritative precedent for that proposition. In that case, a Queen's Bench judge, [1997]
M.J. No. 34, overturned the defendant agency's decision to place the respondent's name
on the Child Abuse Registry and, in so doing, awarded the respondent his actual legal
costs beginning from the moment he was told that his name was going to be placed on the
Registry. This court adjusted those costs downward and fixed them at a specific amount,
finding that a court could not award costs unrelated to the proceedings in the Court of
Queen's Bench. However, the reasons of this court do not actually state that solicitor-client
costs were awarded and, more importantly, it is clear that the issue of whether the
circumstances supported an award of solicitor-client costs was not addressed by the court.

175 As a matter of fact, reviewing the cases from across the country, there appears to
be a divergence in the case law as to whether solicitor-client costs can be awarded to
mark the court's disapproval of the conduct of a party which gave rise to the litigation, or
whether it should be confined to conduct within the litigation itself. While the law is fairly
clear in Newfoundland (which would award solicitor-client costs for either pre-litigation
reprehensible conduct or reprehensible conduct during the litigation), and in Alberta (which
takes the opposite position and awards solicitor-client costs only for reprehensible conduct
during litigation), the remaining Canadian jurisdictions that discuss this issue take less of a
bright line approach. See Pelley v. Pelley et al., 2003 NLCA 6, 221 Nfld. & P.E.I.R. 1, leave
to appeal to S.C.C. dismissed, [2003] S.C.C.A. No. 338 (QL), and Walsh v. Mobil Oil
Canada et al., 2008 ABCA 268 at para. 112, 440 A.R. 199; Polar Ice Express Inc. v. Arctic
Glacier Inc., 2009 ABCA 20 at paras. 21-22, 446 A.R. 295, followed in Larter v. Solid Rock
Free Lutheran Church of Camrose, 2012 ABCA 292 at para. 8 (QL).

176 So, for example, in Ontario and British Columbia there have been cases where
solicitor-client costs have been awarded where the misconduct not only occurred during,
but also before the litigation. This has occurred, most particularly, but not exclusively, in
cases of breach of trust, shareholder oppression and breach of fiduciary duty, where the
reprehensible conduct is solely related to pre-litigation behaviour. The important point is

Page 36



that the conduct should not be at the very heart of the proceedings and, as such,
compensable in damages, including punitive damages. Otherwise, double compensation
would result. See Oz Optics Ltd. v. Timbercon, Inc., 2012 ONCA 735 at para. 16 (QL).
Also see, for example, Sidhu v. Kooner, [1999] O.J. No. 5551 (QL) (C.A.); Barry v. Garden
River Band of Ojibways (1997), 33 O.R. (3d) 782 (C.A.); and Olson v. Gullo (1994), 17
O.R. (3d) 790 (C.A.). See Gerula v. Flores (1995), 83 O.A.C. 128 at para. 74; and Hunt v.
TD Securities Inc. (2003), 66 O.R. (3d) 481 (C.A.). See Dockside Brewing Co. et al. v.
Strata Plan LMS 3837, Owners et al., 2007 BCCA 183, 239 B.CA.C. 33, leave to appeal to
S.C.C. dismissed, Tan v. Dockside Brewing Co., [2007] S.C.C.A No. 262 (QL), recently
followed in Evergreen Building Ltd. v. IBI Leaseholds Ltd. et al., 2009 BCCA 275, 271
B.C.A.C. 298.

177 Thus, in summary, it can be said that first, solicitor-client costs should not be the
rule and should only be awarded in rare and exceptional cases. Those rare and
exceptional cases arise where the conduct of the party against whom they are sought is
described as scandalous, outrageous or reprehensible.

178 Next, while a rigid rule is not necessary, solicitor-client costs are not generally
awarded as a reaction to the conduct giving rise to the litigation, but are intended to
censure behaviour related to the litigation alone. So, for example, depending upon the
nature of the cause of action, it may be possible to compensate the plaintiff by an award of
damages or to punish the defendant by a punitive award. It is acknowledged, however,
that there may be cases where that is not possible or appropriate. See Siemens et al. v.
Bawolin et al., 2002 SKCA 84 at para. 118, 219 Sask.R. 282.

179 Some examples of the limited circumstances where solicitor-client costs may be
awarded for pre-litigation conduct include issues of public interest (see Lacombe at para.
67), situations where the fruits of the litigation do not provide any appropriate
compensation in relation to the reprehensible conduct (see Sun Life Assurance Co. of
Canada v. Ritchie et al., 2000 BCCA 231 at para. 54, 136 B.C.A.C. 215) and situations
where the "principle of indemnification for the wrongdoing (and not merely disapproval,
however strong, of the wrongdoing) justifies such an order" (see Hashemian v. Wilde et al.,
2006 SKCA 126 at para. 32, 289 Sask.R. 105). Indeed, in cases similar to the one at bar,
solicitor-client costs were awarded based on conduct surrounding the government's
responses to the compensation committee's reports. See the Newfoundland Association of
Provincial Court Judges et al. v. Newfoundland, 2000 NFCA 46 at paras. 301-13, 192 Nfld.
& P.E.I.R. 183. Nonetheless, courts should be careful to avoid double compensation and
not to punish, by way of costs, pre-litigation conduct which could be the subject of other
relief.

Did the application judge exercise his discretion appropriately on the facts
of this case?

180 What is meant by the phrase "reprehensible conduct"? To found an order of
solicitor-client costs, a finding of bad faith is not necessary. As we have seen, it is sufficient
to find reprehensible conduct. Quoting and relying on the case of Newfoundland
Association of Provincial Court Judges et al. v. Newfoundland, the application judge
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adopted the definition of "reprehensible" as one that has a wide meaning. I agree with the
application judge on that point.

181 To be more exact, courts have held that the phrase "reprehensible, scandalous or
outrageous conduct" (at p. 134) as used by McLachlin J. in Young refers to three separate
standards of objectionable conduct given the use of the word "or" as opposed to "and"
(see Garcia v. Crestbrook Forest Industries Ltd. (No. 2) (1994), 45 B.C.A.C. 222 at para.
13. Specifically, with reference to the word "reprehensible," courts have adopted the
definition of the phrase used by Esson C.J.S.C. in Leung v. Leung (1993), 77 B.C.L.R. (2d)
314, where he stated (at para. 5):

.... But "reprehensible" is a word of wide meaning. It can include conduct
which is scandalous, outrageous or constitutes misbehaviour; but it also
includes milder forms of misconduct. It means simply "deserving of
reproof or rebuke".

(See also Cabaniss v. Cabaniss, 2010 BCCA 348 at para. 74, 290 B.C.A.C. 135, and
Lienaux et al. v. Toronto-Dominion Bank (1997), 159 N.S.R. (2d) 305 (C.A.).)

182 The Bodner case is replete with references to the need for the government to take
the process seriously, to engage meaningfully and to respond to the judicial compensation
committee recommendations in a true spirit of responsive dialogue.

183 The application judge relies on several actions to conclude that the Government did
not take the JCC seriously, did not fully participate in the process, and was therefore
deserving of reproof and rebuke. These actions have already been referred to earlier in
these reasons.

184 To begin with, he states that the process became politicized when the Standing
Committee passed a motion that was prepared before the hearing. At the conclusion of
counsel's presentation, and without adjourning, copies of a motion, in writing, were
distributed to members of the Standing Committee. The motion was passed unanimously.
It was obvious therefore that they did not consider the arguments made before it by
counsel for the judges (see paras. 115-16).

185 The Government argues that with respect to the actions of the Standing Committee,
that Committee had a number of months to review and consider the JCC's
recommendations. At the meeting held on October 26th, the Standing Committee was not
obligated to hear from counsel for the judges. It was a courtesy only. That is true.
However, counsel for the judges provided the Standing Committee with information
regarding the judges' salaries in New Brunswick that directly affected the arguments of the
Government. That information was not referenced or dealt with in the reasons of the
Government.

186 Also, there were certain recommendations made by the JCC that the Government
failed to send to the Standing Committee. These were neither accepted, rejected nor
modified. They were simply forgotten. As a result, the Standing Committee did not
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consider the recommendations; nor did the Legislature. These recommendations related to
parking rates, life insurance and the cost of premiums for the insurance. The application
judge found that the failure to send these recommendations to the Standing Committee
was evidence of bad faith on the part of the Government.

187 The Government argues that the failure to send the recommendations to the
Standing Committee was not done in bad faith and was nothing more than a mere
oversight. For example, the recommendation on parking rates would have benefited the
Government financially. An act of bad faith, it argues, would have been to simply reject
those reasons without reason or a factual basis.

188 While the Government is not appealing the decision that these recommendations be
implemented, the fact that they were forgotten was properly used by the application judge
as evidence of the lack of attention to the process by the Government. It is irrelevant that
the financial impact of some of these changes would have fallen on the judges themselves
or would have been neutral for the Government. It is also irrelevant that the failure to send
these recommendations to the Government was not intentional, but rather, "nothing more
than an oversight." It is indicative of the lack of attention paid to the whole process by the
Government.

189 For my part, it is unnecessary to decide whether these actions constitute bad faith
or simply conduct indicative of neglect and a lack of attention and engagement that is
"deserving of reproof or rebuke" (Leung at para. 5).

190 However, for the sake of completeness, let me just elaborate on one issue. Besides
the issues already mentioned, it is perhaps the issue of the cost of the insurance premiums
that speaks most loudly of the Government's lack of attention and care towards this whole
process.

191 For some time, the judges have argued that the cost of insurance premiums was
higher for them than for civil servants and the difference was without cause. The Civil
Service Superannuation Board (CSSB) is the entity that keeps track of the group life and
retirement insurance coverage for both public servants and judges. The insurance policy
was negotiated in 1992 for both judges and public servants. There were changes made in
1999 and 2004 for public servants, but because of the introduction of the judicial
committees for the judges, no changes were made by the CSSB for judges. It was felt that
no changes could be made unless there was a recommendation by a judicial
compensation committee and subsequent legislation.

192 The 2005 JCC had recommended that, if there was any inequity between the costs
of premiums paid by judges for insurance compared to the cost of premiums paid by other
plan members, adjustments should be made. The Government agreed to consult an
actuary. By the time the 2008 JCC was convened, nothing had been done because the
various members of the Government responsible could not decide whether or not any
inequity existed. The 2008 JCC repeated the same recommendation - determine if judges
pay more for insurance coverage and, if they do, fix it. Once again, the Government did not
ask for clarification. It simply did not refer the recommendation to the Standing Committee,
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nor was it considered by the Legislative Assembly. It seemed to ignore the issue.

193 So, for example, Douglas Cieszynski, the Director of Labour Relations of the
Treasury Board Secretariat of the Province of Manitoba filed an affidavit indicating that
following the 2005 JCC report, he was advised by Rob Derksen, the Director of
Communications of the CSSB that a thorough review of the judges' group life and
retirement insurance plan was undertaken and, "[a]s a result, Mr. Derksen has confirmed
that there is no inequity with respect to the cost of insurance premiums paid by Judges and
other plan members."

194 However, apparently no such review was undertaken. Mr. Derksen, when
cross-examined on his affidavit, denied telling Mr. Cieszynski that he had undertaken a
thorough review of the judges' insurance plan following the issuance of the 2005 JCC
report. Mr. Cieszysnki, upon cross-examination, indicated that what he had meant was that
it was not clear what the JCC meant by an inequity and it was not clear whether one
existed. He also clarified that it was his "interpretation," given that he was new on the job,
that a review had been done.

195 The Government argues that the evidence before the court was that it was unclear
to the Government as to whether there was indeed an inequity. The premiums paid by the
judges were different, as were the benefits received by them; hence, it was not clear that
there was an inequity that needed to be addressed. As a result, the recommendation was
not submitted to the Standing Committee. The Government argues that it was confused,
not grossly negligent or acting in bad faith.

196 That argument is beside the point. Both the 2005 and the 2008 JCC recommended
that if there was an inequity, it should be remedied. The Government could have
addressed the issue in front of the 2008 JCC. It could have made the argument that there
was no inequity. It did not do so. It could have asked the JCC for clarification. It did not do
so. Instead, it ignored the issue by not referring the recommendation to the Standing
Committee.

197 I acknowledge that the question of whether there was an inequity was not an easy
one to resolve, and that the recommendations of both the 2005 and the 2008 JCC were
vague. As one of the actuaries cross-examined on this issue commented, the question of
"equity" is a legal issue, rather than an actuarial issue. Again, Mr. Derksen comments:

The JCCs do not generally do a good job of giving an administrator
anything that makes sense to an administrator. That's primarily where the
mess is. Unless the JCC provides wording that is appropriate for
administration[s], this will always be a mess.

198 Clearly, it would have been helpful if any of this had been addressed substantively
in front of the JCC. In addition, the point was also made by Donald Smith, a Principal
Actuary with Western Compensation & Benefits Consultants, that, while the differences in
the group life insurance plan provision for judges relative to Manitoba civil servants are
numerous and detailed, they were not fundamental.
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199 In summary, the application judge made findings of fact with respect to the actions
of the Government in relation to this entire process. In particular, he stated (at para. 147):

I am satisfied on the basis of the evidence before me and the
submissions of counsel that more than mere oversight was involved in the
failure by government to refer the insurance recommendations of the JCC
to the Standing Committee. ....

200 Based on those findings of fact, he made a discretionary decision to award
solicitor-client costs. I do not see any palpable and overriding error, an error in principle or
a clear injustice that would justify intervention with those findings or that discretionary
decision.

PART VI Conclusion

201 In order for this process to work, both parties had to participate meaningfully and
diligently in the process. If the Government did not take the process seriously, the judges
had no real recourse. Their choices were to wait until the next JCC or to take the
Government to court.

202 While the Government was free to reject the JCC recommendations, the Supreme
Court of Canada pointed out in Bodner that bald expressions of rejection or disapproval for
rejecting recommendations are inadequate and that the reasons for rejection must deal
with the recommendations in a meaningful fashion and must be supported by a factual
foundation that is both reasonable and sufficient (see Bodner at para. 25).

203 After examining the reasons given by the Government, I agree with the application
judge that the reasons the Government gave for rejecting the recommendations do not
pass that test.

204 I would dismiss the appeal.

F.M. STEEL J.A.
M.A. MONNIN J.A.:-- I agree.
H.C. BEARD J.A.:-- I agree.

* * * * *

APPENDIX

The Provincial Court Act, C.C.S.M., c. C275

Definitions

11.1(1) In this section,

"associate chief judge's designated average" means, for a year
in which a compensation committee is appointed, the average of
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three annual salary rates, one for each of New Brunswick, Nova
Scotia and Saskatchewan, being paid on April 1 of that year to the
associate chief judges of the provincial courts of those provinces;
("traitement désigné du juge en chef adjoint ")

"chief judge's designated average" means, for a year in which a
compensation committee is appointed, the average of three annual
salary rates, one for each of New Brunswick, Nova Scotia and
Saskatchewan, being paid on April 1 of that year to the chief judges
of the provincial courts of those provinces; ("traitement désigné du
juge en chef ")

"compensation committee" means a Judicial
Compensation Committee appointed under subsection

(2); ("comité chargé de la rémunération ")

"judge's designated average" means, for a year in which a
compensation committee is appointed, the average of three annual
salary rates, one for each of New Brunswick, Nova Scotia and
Saskatchewan, being paid on April 1 of that year to the full-time
judges of the provincial courts of those provinces, other than the
chief judge or the associate chief judges. ("traitement désigné du
juge ")

Compensation committee appointed

11.1(2) On or before April 1, 2002 and on or before April 1 in every third
year after 2002, a compensation committee, to be known as the Judicial
Compensation Committee, must be appointed by the Lieutenant
Governor in Council in accordance with subsections (5) to (10).

Review by compensation committee

11.1(3) A compensation committee shall investigate, report and make
recommendations with respect to the following:

(a) the salaries to be paid to

(i) the Chief Judge,
(ii) an Associate Chief Judge, and
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(iii) a judge of the court, other than the Chief Judge or an
Associate Chief Judge; and

(b) the benefits to be paid, including pensions, vacations, sick
leave, disability benefits, travel expenses and allowances, to
the Chief Judge, an Associate Chief Judge and a judge of the
court.

Effective period of recommendations

11.1(4) The recommendations of a compensation committee must be
made for the fiscal year of the government that begins on April 1 of the
year in which the compensation committee is appointed, and for each of
the next two fiscal years.

Composition of compensation committee

11.1(5) A compensation committee consists of the following three
members appointed by the Lieutenant Governor in Council:

(a) one person designated by the minister;
(b) one person designated by the judges of the court;
(c) one person, who shall act as chairperson, designated by the

members who are designated under clauses (a) and (b).

Prohibition re members

11.1(6) No judge or retired judge of the court, or of any other court, and
no person employed in the civil service of the government or by a crown
corporation, or retired from such employment, shall be appointed as a
member of a compensation committee.

Minister designates a member

11.1(7) On or before January 15 of a year in which a compensation
committee must be appointed, the minister must notify the judges of the
court that a compensation committee will be appointed and designate a
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member under clause (5)(a).

Judges designate a member

11.1(8) On or before January 31 of a year in which a compensation
committee must be appointed, the judges of the court must designate a
member under clause (5)(b).

Designation of a chairperson

11.1(9) On or before March 1 of a year in which a compensation
committee must be appointed, the persons referred to in clauses (5)(a)
and (b) must designate a chairperson under clause (5)(c).

If no agreement re chairperson

11.1(10) If the persons referred to in clauses (5)(a) and (b) are unable to
agree on a chairperson, the Dean of the Faculty of Law of the University
of Manitoba, after consultation with the minister and the judges, shall
designate the chairperson on or before March 31.

Term of committee member

11.1(11) The term of a member of a compensation committee ends when
the compensation committee's report is submitted.

Member absent or incapable

11.1(12) In the event of the absence or incapacity of a member, the
Lieutenant Governor in Council may, in accordance with subsections (5)
and (6), appoint a substitute member for the unexpired portion of the
term.

Conduct of review by compensation committee
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11.1(13) To the greatest extent possible, a compensation committee must
conduct its review in an inquisitorial manner, assessing evidence it
determines is relevant and necessary to enable it to make the
recommendations referred to in subsection (3).

Powers of compensation committee

11.1(14) A compensation committee

(a) may interview persons, examine records and documents and
make inquiries as the compensation committee considers
necessary;

(b) may establish its own rules of practice and procedure for the
inquiries, interviews and examinations referred to in clause (a)
and for the conduct of hearings; and

(c) has the powers, protection and privileges of commissioners
under Part V of The Manitoba Evidence Act.

Remuneration and expenses

11.1(15) A member of the compensation committee is entitled to receive
remuneration and reimbursement for expenses, as determined by the
Lieutenant Governor in Council.

Factors to be considered

11.1(16) In making its report and recommendations, the compensation
committee must consider the following factors:

(a) the nature of the judges' role and the independence of the
judiciary;

(b) the need to attract and retain excellent applicants to the
judiciary and the statistics with respect to the recruitment,
retention, resignation and retirement of judges;

(c) the need to provide fair and reasonable compensation for
judges in light of prevailing economic conditions in Manitoba
and the overall economic and financial state of the Manitoba
economy;

(d) the principle that public resources must be managed efficiently
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and effectively in the context of the government's current
financial position;

(e) the cost of living and the growth or decline in real per capita
income in Manitoba;

(f) the manner in which the compensation package paid to judges
in Manitoba compares to judicial compensation packages in
other jurisdictions in Canada, having regard to the differences
between jurisdictions.

Salary information required in the report

11.1(17) The compensation committee's report must set out the following
information as to salaries paid to judges on April 1 of the year in which the
compensation committee is appointed:

(a) with respect to the provincial courts of New Brunswick, Nova
Scotia and Saskatchewan, the salary of the chief judge, the
salary of an associate chief judge, and the salary of a full-time
judge, for each of those courts;

(b) the chief judge's designated average;
(c) the associate chief judge's designated average;
(d) the judge's designated average.

Chairperson to certify salary comparisons for three year period

11.1(18) In the report of the compensation committee, the chairperson
must certify, for the fiscal year in which the compensation committee is
appointed and for each of the next two fiscal years,

(a) the salary recommended for the Chief Judge for each year,
and whether that salary is equal to or less than the chief
judge's designated average, or whether it is more than the
chief judge's designated average;

(b) the salary recommended for an Associate Chief Judge for
each year, and whether that salary is equal to or less than the
associate chief judge's designated average, or whether it is
more than the associate chief judge's designated average;

(c) the salary recommended for a judge of the court, other than
the Chief Judge or an Associate Chief Judge, for each year,
and whether that salary is equal to or less than the judge's
designated average, or whether it is more than the judge's
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designated average.

Reasons for recommendations required

11.1(19) The compensation committee must give reasons for each of its
recommendations.

Report given to minister and judges

11.1(20) Within 180 days after the compensation committee is appointed,
it must give its report, including recommendations, to the minister, the
Chief Judge, the Associate Chief Judges and the judges of the court. Until
the report is tabled in the Legislative Assembly, it is confidential and must
not be made public or disclosed to a person outside the government or
the provincial judiciary.

Request to clarify report

11.1(21) Within seven days after the report of the compensation
committee is submitted, the chief judge, an associate chief judge, a judge
of the court or the minister, may request the compensation committee to
clarify the report or a part of it. The compensation committee must
consider the request and provide any clarification to the persons who
received the report under subsection (20) within 15 days after the request
is made. The report is not considered to be submitted until the clarification
is provided.

Minister to table report

11.1(22) The minister shall table the report of the compensation
committee in the Assembly within 15 days after it is submitted if the
Assembly is sitting, or if it is not, within 15 days after the beginning of the
next sitting.

When recommendations re salaries are binding

11.1(23) For each year for which the compensation committee makes
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recommendations, the following recommendations are binding on both
the government and the judges:

(a) the salary recommended for the Chief Judge for the year, if
the chairperson of the compensation committee certifies with
respect to that year that the recommended salary is equal to
or less than the chief judge's designated average;

(b) the salary recommended for an Associate Chief Judge for the
year, if the chairperson of the compensation committee
certifies with respect to that year that the recommended salary
is equal to or less than the associate chief judge's designated
average;

(c) the salary recommended for a judge of the court other than
the Chief Judge and an Associate Chief Judge, for the year, if
the chairperson of the compensation committee certifies with
respect to that year that the recommended salary is equal to
or less than the judge's designated average.

Referral to standing committee

11.1(24) Within 20 days after the report of the compensation committee is
tabled, the recommendations of the compensation committee, except
those that are binding on the government under subsection (23), must be
referred to a standing committee.

Completing report

11.1(25) The standing committee must complete its report to the
Assembly within 120 days after the date of referral.

Reporting to Assembly

11.1(26) The chairperson of the standing committee must present the
report to the Assembly within five days after the report is completed if the
Assembly is sitting, or if it is not, within five days after the beginning of the
next sitting.

Report of standing committee re recommendations
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11.1(27) With respect only to those recommendations of the
compensation committee that have been referred to it, the standing
committee may in its report

(a) accept one or more of the recommendations;
(b) reject one or more of the recommendations; or
(c) reject one or more of the recommendations and set the salaries or

benefits that are to be substituted for the salaries or benefits
proposed by the rejected recommendations;

and if the standing committee rejects a recommendation, it must provide
reasons for each recommendation rejected.

Implementing recommendations if vote in Assembly

11.1(28) If a vote of concurrence takes place in the Assembly within 21
days after the standing committee's report is presented, the
recommendations respecting salaries and benefits that are contained in
the report of the standing committee and concurred in by the Assembly
must be implemented in accordance with the vote.

Implementing recommendations if no vote in Assembly

11.1(29) If no motion of concurrence is voted on in the Assembly within
21 days after the standing committee's report is presented, the
recommendations of the compensation committee respecting salaries and
benefits must be implemented.

Adjusting time periods

11.1(30) Any time period within which the standing committee or the
Assembly must act under this section

(a) shall, if the Assembly is dissolved, be suspended until 15 days
after the beginning of the first session of the next Assembly;
and

(b) may be extended, by resolution of the Assembly, for a period
of time that is reasonably necessary to respond to dire and
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exceptional circumstances confronting the Assembly or the
government.

Implementation by government

11.1(31) The government must, with due diligence and reasonable
dispatch, take whatever steps are necessary to implement the
recommendations referred to in subsections (23), (28) and (29).

Costs of compensation committee process

11.1(32) The judges of the court are entitled to costs prescribed in the
regulations with respect to their participation in the compensation
committee process. The Lieutenant Governor in Council may make
regulations prescribing costs under this subsection and may set a total
limit on the costs.
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2014/15 is higher than the Chief Judge designated average of $250,492, and the

recommended salary for the Associate Chief Judges for 2014/15 is higher than the

designated average of $243,274.

As the percentage change in the average weekly earnings for each of calendar

years 2015 and 2016 is not known to the Committee, and because the

recommended increase for the base salary is based on the annual percentage

change for the average weekly earnings for Manitoba, the Chairperson cannot certify

whether the recommended salaries for these two years will be less, equal, or more

than the designated average.

11. INTEREST ON RETROACTIVE SALARY

11.1 Association’s Position on Interest on Retroactive Salary

The Association’s request for interest on retroactive salary is as follows:

• Simple interest shall be paid, from April 1, 2014 to the date of
retroactive payment of salary increase(s) including the differentials for
the administrative judges and related per diems for senior judges, in
accordance with the relevant prejudgment and post-judgment interest
rates as set out in The Court of Queen’s Bench Act.

• Prejudgment interest shall be payable from April 1, 2014 to the date
the salary and per diem recommendations are implemented (whether
by vote of the Legislature or by virtue of s. 11.1(29) of the Act), and
post-judgment interest should be payable from that date to the date
that judges are paid the retroactive adjustments.

The Association argues that the jurisdiction for a JCC to award interest was

confirmed by the Manitoba courts. In particular, Madam Justice Steel, writing for the

Manitoba Court of Appeal, confirmed after a review of the relevant jurisprudence that

the Act implied the jurisdiction of a JCC to recommend interest and that interest

should be paid because the Province has the use of the money pending

implementation.
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The Association submitted that there is no reason to depart from the last two JCC

recommendations.

11.2 Province’s Position on Interest on Retroactive Salary

The Province acknowledged that the JCC has jurisdiction to award interest as it did

in the last two rounds, but it is not always the case that interest should be awarded.

The Province submitted that it is not necessary or appropriate in this round.

11.3 Recommendation on Interest on Retroactive Salary

We believe that there is no reason to depart from the recommendation of interest

made by the JCCs in 2008 and 2011. It is clear we have jurisdiction to recommend

interest. Also, we do not believe that the awarding is a punitive measure. Rather, it

serves to reimburse judges from the loss of the use of the money and is fair because

there is often a delay in completing the JCC process.

In sum, we recommend:

• Simple interest shall be paid, from April 1, 2014 to the date of
retroactive payment of salary increase(s) including the differentials for
the administrative judges and related per diems for senior judges, in
accordance with the relevant prejudgment and post-judgment interest
rates as set out in The Court of Queen’s Bench Act.

• Prejudgment interest shall be payable from April 1, 2014 to the date
the salary and per diem recommendations are implemented (whether
by vote of the Legislature or by virtue of s. 11.1(29) of the Act), and
post-judgment interest should be payable from that date to the date
that judges are paid the retroactive adjustments.
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years 2018 and 2019 is not known to the Committee, and because the 

recommended increase for the base salary is based on the annual percentage 

change for the average weekly earnings for Manitoba, the Chairperson cannot certify 

whether the recommended salaries for these two years will be less, equal, or more 

than the designated average. 

 

 

12.  INTEREST ON RETROACTIVE SALARY 

 

12.1  Association’s Position on Interest on Retroactive Salary 

 

The Association’s Request is as follows: 

 

Association’s Request: 

 

 Simple interest shall be paid, from April 1, 2017 to the date of retroactive 

payment of salary increase(s) including the differentials for the administrative 

judges and related per diems for senior judges, in accordance with the 

relevant prejudgment and post-judgment interest rates as set out in The Court 

of Queen’s Bench Act. 

 

 Prejudgment interest shall be payable from April 1, 2017 to the date the 

recommendations are implemented (whether by vote of the Legislature of by 

virtue of s. 11.1(29) of the Act), and post-judgment interest should be payable 

from that date to the date that judges are paid the resulting retroactive 

adjustments. 

 

The Association pointed out that the 2008, 2011 and 2014 JCC’s had recommended 

the payment of interest.  The Manitoba Court of Appeal has determined that it is 

within the jurisdiction of the JCC to recommend interest. 

   

The Government, after first rejecting the recommendation of the 2011 JCC, 

implemented it after the Court of Appeal decision. 
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The Association argued that there are usually delays in the implementation of any 

changes in compensation which is not due to the Judges’ actions.  The Judges do 

not have use of the money and suffer a loss. 

 

 

12.2  Province’s Position on Interest on Retroactive Salary 

 

The Province argued that a recommendation of interest is not necessary nor 

appropriate.  The reason is that payment of interest would be a benefit not received 

by public sector employees, and would be “a departure of equality of treatment” with 

public sector employees. 

 

The Province stated that public sector employees will not receive interest because of 

the terms of the Public Services Sustainability Act during the sustainability period.  

While the Province acknowledged the Public Services Sustainability Act does not 

apply to judges, there are not compelling circumstances which would justify a 

departure from equality of treatment. 

 

12.3  Recommendation on Interest on Retroactive Salary 

 

We have determined that it is fair, reasonable and appropriate to recommend the 

payment of interest as requested by the Association. 

 

In doing so, we adopt the reasoning of prior JCCs in 2008, 2011 and 2014.  The 

payment of interest reimburses Judges for the loss of use of the money and is fair 

and reasonable because there is often a delay in completing the JCC process. 

 

We do not accept that the Government’s position on equality of treatment is 

persuasive for the reasons outlined earlier in this Report.  The provisions of the 

Public Services Sustainability Act are not binding on Judges. 
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In sum, we recommend: 

 Simple interest shall be paid, from April 1, 2017 to the date of retroactive 
payment of salary increase(s) including the differentials for the administrative 
judges and related per diems for senior judges, in accordance with the 
relevant prejudgment and post-judgment interest rates as set out in the The 
Court of Queen’s Bench Act. 

 
 Prejudgment interest shall be payable from April 1, 2017 to the date the 

salary and per diem recommendations are implemented (whether by vote of 
the Legislature or by virtue of s. 11.1(29) of the Act), and post-judgment 
interest should be payable from that date to the date that judges are paid the 
retroactive adjustments. 

 

 

13. EDUCATION ALLOWANCE  
 
 
13.1 Association’s Position on Education Allowance 
 
 

Association’s Request: 

 

 Effective April 1, 2017, judges and/or the Court may be reimbursed from a 
judges’ education allowance of $3,000.00 for any and all education-related 
expenditures approved by the Chief Judge in accordance with Court policy.  
For greater certainty, the expenditure of education allowance funds is to be 
determined by the Court alone without regard to policies that may apply in the 
other branches of Government. 

 
 This recommendation shall be effective April 1, 2017. 

 

The Association stated that their proposal is a “cost-neutral confirmation and/or 

clarification of the recommendation of the 2014 JCC” which was: 

 

 “Effective April 1, 2014, each judge’s annual education allowance should 
remain at the current level of $3,000 per annum per judge. 
 

 The combined amount of the education allowance ($3,000 per judge x 41 
judges) shall be provided to the court in a fund to be administered by the 
Chief Judge in accordance with the principles set out below; 
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